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ABSTRACT

Lebanon’s economic growth trajectory has been affected by domestic and regional political

events, as consumer and investor confidence has withered.

The 1975-1990 civil war weakened the government’s ability to provide public services and

provided further space for the private sector participation.

PPP’s are not new in Lebanon; the country has a long history of private sector participation in
the delivery of public infrastructure services especially in the electricity sector which traces

back to concessions.
The energy sector in Lebanon is a key contributor to the country’s current fiscal constraints.

In 2002 the Lebanese government passed the Electricity law n°462 which called for the
unbundling of the sector and the creation of a regulatory authority and allowed for private sector

participation in generation, transmission and distribution activities.

Despite the huge financial support and the existing legal framework for this sector unfortunately
the 462/2002 Law is not applicable and the electricity supply system is still dominated by the
state owned Electricité du Liban which suffers from poor financial conditions and is heavily

dependent on the government budget subsides for operations and investment.

The electricity sector is in need for an urgent reform. Privatization of EDL if applied correctly
by applying a clear legal framework may be a solution to decrease all accumulated problems

facing the electricity sector in Lebanon.



CHAPTER ONE

Theories and Types of Privatization

1.1 Introduction

This thesis examines the role of privatization in the Lebanese electric sector. It provides a
detailed assessment of the role of privatization to reform this sector. The electricity sector in
Lebanon constitutes a very sensitive infrastructure directly linked to all daily activities of
citizens. All indicators of this sector point to the extent of the numerous and chronicle problems
that hinder the major works, threaten the sector, and inflict heavy damage to the national
economy, making it impossible to be resolved unless a radical and gradual reform policy, able
to boost the sector, is adopted. The current situation at EDL is considered inefficient and
ineffective. It has now become clear that the gap between citizen’s demands exceeds by far the
supply capacities provided by EDL, which has caused EDL to enter a critical situation. EDL
currently represents around 35 percent of Lebanon’s budget deficit annually, this depending on
the rise of oil prices in the international market. It is estimated that Lebanon has spent more
than 11$ billion over the past 10 years to cover the losses of EDL. Reforming the electricity
sector in Lebanon has become an important challenge for the Lebanese government.
Privatization of EDL if applied correctly may be a solution to decrease all the accumulated

problems facing the electricity sector in Lebanon.

Privatization defines the relation between the public and private sector in the productive sectors.
It has been considered by many as a tool to generate revenue for governments, and to increase

efficiency and productivity for state owned enterprises.



1.2 Literature review

1.2.1 Definition

The term privatization has two sets of meanings. The first set focuses on defining privatization
as “a financial transaction-the sale of a publicly owned asset to the private sector*. The second
set “stresses the transfer of the authority to make resource allocation decisions from the

government to the market place.””

“Privatization is defined broadly as the shifting of a function, either in whole or in part, from
public sector to the private sector, involves the increased reliance on private actors and market
forces to pursue social goals. In its extreme form, it represents a self-conscious effort to shrink

the governmental apparatus and roll back the boundaries of state responsibility.”*

To Savas, “the trend is unmistakably away from government and toward the other institutions-
in a word, privatization. Privatization can be defined broadly as relying more on the private

institutions of society and less on government to satisfy people’s needs”.*

Based on the above mentioned definition, privatization could be considered as a way to expand
the role of the private sector into the economy, and a way to reduce the state’s intervention role
in that economy, by offering more ownership and more control to the private sector over
publicly owned firms. The selling of the state owned enterprises (SOEs) could be partial or full,

and can take many forms and methods.

There are three kinds of sectors: the private sector, non-profit and public sector. Everything that

falls outside the government sphere of an economy is considered private; this is a very wide

! Gabel Landis Privatization: Its Motives and Likely Consequences [Tidskrift] - [u.0.]: Insead, October
1987. - 87/37- ss. 2-3.

2 |bid.

8 Guislain Pierre. World Bank. The privatization challenge; A Strategic, Legal, and Institutional
Analysis of International Experience. The World Bank, Washington D.C., Introduction, 1-14, 1997.

4 E.S. Savas. Privatization and Public-Private Partnerships. Chatham House Publishers, New York,
London, 2000.



definition of privatization, although some consider that not everything outside government is
private since its only private sector that handles privatization. Anything that goes outside a

public utility run by a government is private, even if a person did it or an NGO.

1.2.2 Theoretical foundations for privatization:
The major economic theories behind privatization are the following:

a) Public choice theory: “Is an economic theory that seeks to understand the behavior
of politicians and bureaucrats. It is the application of economic theory in public administration
and in political science. People, politicians, individuals, bureaucrats are all utility maximizers™®.
This means that they tend to maximize their pleasure, profit, happiness...For this reason,
bureaucrats are not mainly concerned about public interest. They just care about increasing the
size of their bureaucracy regardless of whether it is efficient or not. They are imperial, and they
will tend to waste resources of the state to increase their empires since they will act according
to self-interest. In a democratic system politicians are supposed to hold bureaucrats accountable
and practice oversight over them. Politicians however, feel concerned about their self-interest.
Their main concern is about being re-elected. For that, politicians trade off with bureaucrats to
keep their positions so the government is spending lots of money on non-priority issues. It is
just spending to bring more voters for politicians and serves bureaucrats to increase the size of

their bureaus.

The argument of the public choice theory is that public sector has turned to become fraudulent,
costly and there is no way to control it since bureaucrats are very smart and know how to hide
their expenses and cook numbers, and since there is no way to stop them, the best way is to

bring bureaucracy down the hierarchy. The best way to achieve this is to privatize and turn the

® Rothenberg Pack, Janet. Privatization of Public Sector Services in Theory and Practice. Journal of
Policy Analysis and Management, Vol.6, No.4, Privatization: Theory and Practice, pp. 523-540.
(Summer, 1987).



majority of the “now” public sector into a private one. According to the rules of functioning of
the market, the private sector will be competitive and will give better results and better quality
not because private sector people are better, but because competition will force them to be
efficient. When there is a market and there is competition, private sector will function better
than public sector. This is what public choice theory believes in, and that is a major argument

for privatization®.

b) Agency Theory or Principal Agent relationship: Agency theory has same
assumption of public choice theory because both come from the same school which is using

economics to analyze public administration and political behavior.

In public sector, government is in a complex principal agent relation, whereby the people are
the principals and the MPs are the agents because they represent them and work for them. In a
second relationship the MPs becomes the principal and the cabinet is the agent because the
cabinet execute what the MPs decide. In a third relationship the cabinet is the principal and the
minister is the agent. In a fourth relationship the minister is the principal and the bureaucrats

are the agent’.

The problem in a principal agent relationship is the conflict of interest and asymmetry of
information, which means that the agent knows more than the principal and will hide
information because agents are utility maximizers; the agent always tends to maximize its utility
through reducing its productivity and manipulate reports so the principal thinks that agent is
producing at good rates. This is called “shirking”. The principal agent theory is based on an
assumption that the agent knows more and better than the principal, since agents are the

technicians and the principals are the politicians. The bureaucrat will do things that the minister

® Rothenberg Pack, Janet. Op.cit.
"Hodge, Graeme, H. Privatization; An International Review of Performance. Westview Press Colorado,
2000



do not want him to do, so the agent will always be hiding information. The budget is the most
important information. Agents lie about their budget, so the public budget will always increase
because the MPs do not really know what is actually required to get the jobs done. This will
lead to an exploding budget. According to this theory, the best solution is to privatize, because
in private sector there is a specific thing not found in public sector which is incentive. The
incentive to produce more that will lead to reward; so, the best way to improve performance is
through incentive and reward and not through monitoring that is highly expensive procedure.

This all (incentive/reward) exists only in private sector®.

¢) Transaction cost analysis: Transaction cost theory tries to explain why companies
exist, and why companies expand or sources out activities to the external environment. The
transaction cost theory supposes that firms try to minimize the costs of transacting their
business, and that this aim can often be achieved by vertical integration, that is, by taking over

either the firms to whom, or else their suppliers.®

In public sector there is much vertical integration inefficiency, so the best way according to this
theory is to break down the public sector which has become a big monopoly and turn it into

several private sector companies or make transactions with the private sector.

d) New Public Management Theory/Managerialism: Make mangers manage and
managing for results have often been used to encapsulate the managerialist philosophy of public
sector provision.”? This theory aimed to modernize and render the public sector more efficient.
The basic hypothesis holds that market oriented management of the public sector will lead to
greater cost-efficiency for governments. For this reason, it is better according to this theory to

open the market for competition: competition within public sector and competition between

8 Rothenberg Pack, Janet. Op.cit.,pp. 225-226
® Hodge, Graeme. Op.cit.
10 Rothenberg Pack, Janet. Op.cit.,pp. 226-227


http://en.wikipedia.org/wiki/Public_sector

public and private sector and then get the public sector out and let the private sector compete
for services. So this theory believes in deregulation. All the literature on public management
mentions two steps to be done; first step is privatizing the existing public sector, and the second
step is let the public sector function like private sector through same techniques such as
incentives, rewards, and similar management techniques. To reach this, hierarchy must be
destroyed and regulations must be removed, and let it be more flexible, so the management
systems are based on incentives. Importantly, the new public management also emphasizes a
preference for private ownership, and the use of contracting out and contestability in the
provision of public services.!! The literature on new public management always includes

privatization and allowing for competition between public and private sector.

e) Property rights theory: “The theory of property rights argues that private ownership
of the assets of a company results in superior profitability and effectiveness.”*?Property rights
are non-existent in public sector; only in private sector. For this reason let people not
government take property over firms that provide services. This creates motivation to make
more profit which will increase efficiency due to the incentive system that exists only in private
sector and not in public sector. “There is a significant association between the type of ownership
of a firm (whether public or private) and the performance of firms measured in financial or

efficiency terms,”*® a good example is the difference between USA and USSR.

f) Historical/contingency Theory: As per contingency theory perspective “privatization
does not have an economic rationale, but is more simply a political mechanism aiming to
facilitate the achievement of noneconomic goals.”** According to this theory there are different

reasons for privatization as per different countries and different historical conditions that have

1 Hodge, Graeme. Op.cit.
12 Hodge, Graeme. Op.cit.
13 Rothenberg Pack, Janet. Op.cit.,pp. 225-226
4 Hodge, Graeme. Op.cit.



lead to privatization; for this reason, each case should be studied on its own rather than trying
to theorize about reasons. Privatization is realized most of the time due to political reasons, so
politics should be studied very well to know who benefits from this process besides studying

the real reason behind privatization is very important.

1.2.3 Measurement issues

“The multidimensional nature of public agency performance results in several significant
challenges in assessing agency performance and subsequently improving performance.”*® First,
there is a difficulty in measuring performance in public sector. Second, there are complex issues
of management inside public sector such as defining the customer. Third, there is a difficulty

of interpreting performance.

While in private sector people are treated as clients better indicators could be developed,
designing indicators, fine-tuning, and measuring those indicators is a knowledge that is weak
in public sector and mostly existing in private sector. Hence, the issue of results performance

measurement issue is another argument for privatization.
1.2.4 Arguments for Privatization
The first argument behind privatization is related to the role of the government. Under this

theme, there would be provided two arguments: ideological and pragmatic.

a- ldeological aspect
Opposition to further growth of public sector; some people are against public sector because

this leads to big government. They also believe that the bigger the government is, the weaker

1 Hodge, Graeme. Op.cit.



are the freedoms of people, because government will feel at ease infringing over people

freedoms?®,

b- Pragmatic aspect
It is believed that big government should be highly funded, so big government means an

increase in taxes.

The second argument for privatization is that private sector is more efficient than public sector
for many reasons. Most important reason is that private sector is driven by profit and incentives

which will enhance the efficiency?’.

“Indicators of poor performance are much the same for both government services and
government services and government-owned enterprises, and it is these symptoms that lead to
the demand for privatization or other far-reaching structural reform.”*® There are many reasons
for privatization, although in most of cases it “a political phenomenon than a technical

adjustment to changing conditions or as application of economic theory.”*®

Other reasons are behind privatization are:

1) Pragmatic forces: Due to some immediate social problems privatization, is
considered a technical solution such as in the case of lack of cash. In such case, privatization is
needed to run the facility due to money deficiency. “When the cost of the government activities
is rising but the public resistance to higher taxes is also rising, public officials seek any medicine
that promises to relieve this fiscal stress.”?® This means that when the public expenses are

increasing in a country and the government is not able to increase taxes on citizens, the

16 E.S. Savas. Privatization and Public-Private Partnerships. Chatham House Publishers, New York,
London, 2000.

7 1bid.

18 Feigenbaum, Harvey and Jeffrey Henig. The Political Underpinnings of Privatization: A Typology.
World Politics, Vol. 46.No.2 (Jan., 1994), pp.158-208.

9 E.S. Savas. . Op.cit., pp. 111-146.

20 Feigenbaum, Harvey and Jeffrey Henig. Op.cit., pp.159-200.



government is spending money without retrieving investment cost in return in a certain sector;
the best solution is to let the private sector interfere. The government’s role would be in issuing
laws and regulations; the government controls and organizes, and handles the private sector
other responsibilities. Pragmatically speaking the government should be steering and not

rowing.

2) Tactical forces: “privatization policies may be intended to appeal to specific groups
of voters or to reward political friends”?!, so tactical privatizations takes place in political

situations for mere benefit of politicians.

3) Systemic privatization: “Systemic privatization seeks (1) to lower people’s
expectations of what government can and should be held responsible for, (2) to reduce the
public sector’s oversight and enforcement infrastructure, and (3) to transform the interest group

landscape to make it less supportive of governmental growth.”??

4) Economic forces: “the growing pressure on public funds noted previously has
paradoxically been accompanied by growing personal affluence?, since the income of people
is rising which leads to the expansion of the middle class that wants the best services which
only the private sector could provide. This means that people are becoming more affluent about
the services they need and have the money to buy services from the private sector, because the

government is broken and cannot afford providing good services.

5) Philosophical forces: has to do with arguments about the role of the government
such as: liberty and freedom; all these are philosophical and ideological debates. Some believe
(such as conservatives and republicans) that big government is not suitable for the economy,

since the bigger it becomes the more taxes are imposed on people, and what is best for the

21 Feigenbaum, Harvey and Jeffrey Henig. Op.cit. pp.200.
22 Feigenbaum, Harvey and Jeffrey Henig. Op.cit. pp.200-201.
23 E.S. Savas. Op.cit. pp 112-114.



economy is to open the market and let people compete and let the government get away from
the market. They also believe that big government means less liberty and less freedom since
the government will be always watching over its citizens and will infringe upon their freedom.
Conservatives and republicans believe that the private sector has precedents over the

government, and the government has to serve the private sector and not vice versa®*,

6) Commercial forces: further support for privatization comes from commercial
interests, those groups that have vested interests and believe in less role of the government.
Commercial forces ask for a minimal role of government limited in making regulations, since

this will increase their own interest®.

7) Populist forces: who are against both big government and big business at the same
time, such as postmodernists who want to live in a small community on subsistence economy
because they believe that people should be able to satisfy their needs without reliance on

bureaucracy whether private or public one?®.

1.2.5 Types of privatization

Privatization could be realized for example through complete transfer of the sector, or at least
a majority share of public enterprise, or its assets to private shareholders. Privatization appears
in many kinds. In some kinds of privatization only management could be held to private sector
where ownership remains to public sector. There are several private managements contracts
such as: build own operate (BOO), or build-operate transfer (BOT), or build transfer operate

(BTO)?.

24 Feigenbaum, Harvey and Jeffrey Henig. Op.cit. pp.202.

2 E.S. Savas. Op.cit., pp 112-114.

%6 Feigenbaum, Harvey and Jeffrey Henig. Op.cit. pp.158-208.

27 Saal Parker and David, Eds. International Handbook on Privatization. Edward Elgar, Cheltham UK,
Northampton, MA, USA, 2003.
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3

a) Public-private partnership is a kind of privatization which is defined as “any
arrangement between a government and the private sector in which traditional public

activities are performed by the private sector.”?®

b) Contracting: is another kind of privatization in which the government signs a contract
with the privates sector. In this contract the government will not sell anything. So it is
not necessary that the government sells to call it privatization. A contract with the
private sector to do something is called privatization, such as contracting with private

firms to collect garbage?.

¢) Franchise and kind of license is also a kind of initiating privatization processes by
means of outsourcing, transferring of franchise, or privileges, especially of certain

services which are consumed by governmental bodies®.

1.2.6 Forms of privatization

The term privatization can hold several meanings; it could be defined as the complete
government withdrawal from the function, including the sale of government assets such as rail

systems or banks to private companies.

In addition it can include the use of vouchers to allow customers to shop around for services.

The most common form of privatization is contracting out services to private organizations®..

a) Delegation: delegation is the act of giving another person the responsibility of carrying
out the performance agreed to in a contract. Three parties are concerned with this act -
the party who had incurred the obligation to perform under the contract is called the

delegator; the party who assumes the responsibility of performing this duty is called

2 hid.

29 Saal Parker and David, Eds. International Handbook on Privatization. Edward Elgar, Cheltham UK,
Northampton, MA, USA, 2003.

30 |bid.

81 Bennett, Anthony. How Does Privatization Work. Routledge, London and New York, 1997.
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the delegatee; and the party to whom this performance is owed is called the obligee.
Delegation is considered as a partial privatization. “The state remains entirely
responsible for the function but merely delegates the production activity to the private
sector.” Delegation is carried out by different ways for example by contract (for partial
or total management); or through franchise (by concession or by lease) which is a
special privilege to do certain things that is conferred by government on an individual
or a corporation and which does not belong to citizens generally of common right®2,
The consideration that is given by a person or corporation in order to receive a franchise
from the government can be an agreement to pay money, to bear some burden, or to
perform a public duty. The primary objective of all grants of franchises is to benefit the
public; the rights or interests of the grantee, the franchisee, are secondary. There is no
big difference between delegation by concession and delegation by lease except in “the
capital investments under a lease are made by the owner, the government, while under

a concession they are made by the concession holder, the franchisee.”*

Delegation by voucher, is a form of partial privatization, where citizens are given or can
inexpensively buy a book of vouchers that represent potential shares in any state-owned

company®.

Delegation by grant, is achieved by awarding grants. “Instead of carrying out an activity

itself, government arranges for a privatization entity to do work and provides a

subsidy”%,

%2 Bennett, Anthony. How Does Privatization Work. Routledge, London and New York, 1997.
3 E.S. Savas. Op.cit.,pp. 111-146.

Warner, Mildred and Robert Hebdon. Local Government Restructuring: Privatization and

Alternatives. Cambridge University Press, 1999
35 Bennett, Anthony. Op.cit.
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b) Divestment: it is opposite to investment, where the government gets rid of the
enterprise, function or asset. It is like withdrawing from the market and this could take

place through several forms:

- By sale: One divestment strategy involves the sale of a State Owned Enterprise (S.O.E)
enterprise to private sector. The government decides that it no longer serves as the best owner
of that business, so selling the enterprise would be the solution, and this could be done out in

five different ways:

- By joint venture: Joint venture is a business agreement in which two or more parties
agree to develop, for a limited period of time, a temporary partnership for the purpose of
carrying out particular project, a new entity, and new assets by contributing equity®. They

exercise control over the enterprise and consequently share revenues, expenses and assets.
- By selling the enterprise to a private buyer
- By issuing and selling shares to the public
-By selling the enterprises to the managers or more broadly to employees
-By selling the enterprise or asset to its users or its customers

- Divestment by free transfer: joint venture is an example of free transfer; which is a
voluntary transfer of something (title, possession, labors, property, assets) from one party to
another, where the state transfers its shares to a newly created entity keeping its legal entity.
The private sector keeps its legal entity too, and both regulate a third independent entity. So

joint venture is considered as a partial sale because the state is still a part®’.

% Barnekov, Timothy K. and Jeffrey A. Raffel. Public Management and Privatization. Public
Productivity and Management Review, Vol.14, No.2 (Winter,1990), pp.135-152
37 1bid.
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- Divestment by liquidation: “can be carried out by shutting and liquidating a poorly
performing enterprise, that is selling its assets if no buyer can be found for it as a going
enterprise and if the prospects are bleak for ever making it profitable. This is privatization
because the assets reenter the market place and become available for better uses.”*® Companies
typically pursue a liquidation strategy when their core business, business line or subsidiary has
failed or no longer serves the owners' purpose. Divestitures involve a sale, spinoff or liquidation
of a business unit, line or subsidiary. Liquidation involves shutting down a business and selling

off or distributing its assets.

c) Displacement: where the public sector withdraws and the private sector comes in and

replaces the public sector. There are several kinds of displacement:

- Displacement by default: “when the public considers government production of goods or
services to be inadequate, and the private sector recognizes and satisfies the demand, the process
can be termed displacement by default.”*® When the public sector is providing an ineffective
and insufficient service to people, this allows the private sector to advance and replace the
public sector gradually without any prohibition from the latter, and even without any official
announcement that authorizes this replacement. In this situation, the progress of the private

sector is due to its productive services*.

- Displacement by withdrawal: where the government intentionally makes a deliberate

decision to withdraw from the market*!.

% Bennett, Anthony. Op.cit.
% Saal Parker and David. Op.cit.
40 Bennett, Anthony. Op.cit.
“1 Saal Parker and David. Op.cit.

14



- Displacement by deregulation: when the government dissolves all the laws and
regulations that govern a certain sector and leave the whole play to be run by private sector

without any restrictions*.

1.2.7 Identifying the legal owners:

Before starting any privatization process, we have to identify ownership rights, who owns this
public agency? Who owns this state owned enterprise? Identifying the legal owner is a very
important issue. Once the legal owner is identified the next step is to find out who has the power
to exercise owner’s right.

“No matter who is authorized to sell in the name of the state that authorization whether

expressed or tacit should be unambiguous in order to preclude legal disputes on the subject.”*®

There a legal details that should be set forth in a very clear manner before a privatization
process. It could be done either through a specific legislation per privatization, or it could be
done in a framework law for all privatization operations that will take place in a specific

country.

Alienation of Public enterprises and shareholdings: “The legislation governing SOEs
sometimes explicitly authorize their privatization by subjecting it to specific and usually very

basic rules.”**

The authority that establishes an SOE is the only authority that can abolish or sell it, so if the

SOE is created by a law, it could only be sold by a law.

42 Bennett, Anthony. Op.cit.

“Guislain, Pierre. World Bank. The privatization challenge; A Strategic, Legal, and Institutional
Analysis of International Experience. The World Bank, Washington D.C., 1997.

4 Hammer, Richard, Hans H. Hinterhuber, and Julius Lorentz. Privatization: A Cure for All 1lls? Long
Range Planning, Volume 22, December 1989.
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Alienation of Public Assets: Not only SOEs are alienated, but also assets which are owned by
SOEs might be alienated too such as a piece of land for example. So we need to alienate them,
to sell them if we decide to privatize this sector. What is important is that there should be a law
that states clearly how to sell these assets. “The alienation of public assets is often governed by

administrative law, specific legislation on public property or public finance legislation.”*

It is not enough to have a law. The law should be set in a clear language and should be well
defined. It should not be complicated. It has to identify the different roles of the different
entities; besides it has to applicable, and not just a general statement that may lead to conflicts

between the parliament and the cabinet and the competent minister.

Prohibition of alienation: Sometimes due to a certain political situation and because of political
instability, and in order to preserve public assets, the ruling power will issue a decision to

prohibit alienation®®.

The above mentioned details should be taken into consideration carefully when we want to
privatize, legal frameworks should be established. Where they do not exist in lots of countries,

privatization process fails.
Restructuring is another important issue that should be taken into consideration when
privatizing state own enterprises. There are different aspects of restructuring.

1.2.8 Contractual obligations

“If the new company is the legal successor of the old SOE, it will in principle succeed to all the
latter’s rights and obligations: ongoing contracts, including labor contracts and contracts with

suppliers and customers, pension obligations, liabilities, payment arrears and defaults and

“ Guislain, Pierre. Op.cit.
4 Guislain, Pierre. Op.cit.
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undisclosed obligations or debts, and so on.”*” Such succession could jeopardize the process of
privatization since no one will be interested in buying with all those contractual obligations.
This problem could be overcome if the state is considered liable for all previous obligations
prior to privatization but it should be mentioned in a clear legal text. For this reason

restructuring prior to privatizing is very important.

1.2.9 Financial Restructuring

“Public enterprises are often insolvent or in a state of bankruptcy. Financial restructuring may
thus be needed before privatization.”*® Most of the debate about financial restructuring is about
debt, cleaning the balance sheet from debts and all liabilities prior to privatization in order to
encourage the buyer to buy the corporation. It is highly recommended to create a new financial
system and statement to look more like private sector. “In some cases the state may also have
to take over or guarantee some of the debts contracted by the SOE with third parties, or
guarantee that the obligations to be born by the privatized company will not exceed a specific
ceiling.”*® In some countries they kept the debt and it was considered as lucrative to buyers
because it was considered as a sovereign debt, and buyers like sovereign debts because they
think that the government will protect them from falling and try to guarantee their success by
giving them leverage as tax exemptions and incentives®.

a) Abolishing discriminatory practices: “An essential objective of prior restructuring
should be to abolish all preferential treatment or exceptional rights and obligations of SOEs”%?,

since lots of SOEs do enjoy some discriminatory treatment by the government such as keeping

the SOE as a monopoly or benefiting from tax exemptions for a certain period of time. When

47 Ibid.

8 Molz, Rick. Privatization of Government Enterprise: The Challenge to Management. Management
International Review.Vol.29,No.4(4" Quarter,1989) pp.29-44

49 Molz, Rick. P. (1989). Ibid. pp.30

% Molz, Rick. P. (1989). Ibid. pp. 33-34

1 Molz, Rick. P. (1989). Ibid. pp. 34-35
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privatizing, such discriminatory treatments cannot be kept because what is supposed to take
place is turning the public enterprise into a private firm that functions in a competitive market.
For a firm to function in a competitive market it cannot abuse such discriminatory benefits.
Therefore such governmental intervention and this kind of leverage should be limited if not

totally abolished in this entity.

b) Corporatization: corporatization is turning a public organization into a corporate
structure through issuing shares and bonds and then selling them to people or distributing them
for free or even by allowing a specific fund to buy such shares; the more public those shares
are the more benefit to the population. “A law may be needed to authorize the conversion of
public enterprises organized under public law into companies organized under private law.”>?
A special law could be produced for each privatization process or a general framework law
which means a single law that works on all processes. The law must mention what happens
with existing contracts, employees, and what happens with the organization structure. This is
kind of micromanaging the process of privatizing some government units. This depends on the
parliament role, and on how the SOE was established. If it was established by law, then a law
is needed to privatize it. The privatization process requires lots of resources and needs experts
to do the restructuring and tailor it in law. “This can be a difficult, costly, and staff-intensive
process, raising many complex issues. One should question whether it is an intermediate step

worth taking in the context of a specific privatization.”?

c¢) Breakup of public enterprises: Assets of SOEs that do not affect the privatization
operation such as pieces of land, trucks, cars... should be sold separately which means braking

up and liquidating the monopolistic dominant possessions of the SOE.” The main assets and

%2 Molz, Rick. Ibid. pp.34-35.
% Molz, Rick. Ibid. p. 32
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liabilities would be transferred to several new enterprises set up under company law and

scheduled to be privatized.”>

d) Liquidation of Public enterprises: “Liquidation of an SOE is a common form of
SOE restructuring. It often refers to the disposal of the shell, consisting mainly of debts and
other obligations remaining after the core assets and selected liabilities of the former SOE have

been transferred to one or more new companies after privatization.”

e) Public finance law: When privatization takes place all the laws should be amended
because some articles in those laws are related to public finance legislation and they contain

some obstacles to privatization®.

1.2.10 Why some things are done in public sectors and not privatized?

There are two arguments for not privatizing and leaving services in some situations to be

provided by public sector whether related to efficiency or equity reasons.

a) Efficiency: “There are many reasons why markets left to themselves will fail-that is
they will not produce goods desired by the public or they will not produce them in the

appropriate amounts.”®

So in some cases the existence of the public sector is necessary when the private sector cannot
plan it and cannot deal with its consequences due to the existence of public goods, externalities,

and natural monopoly.

b) Public goods: For some kind of goods and services, private sector cannot replace the

public sector. One of those kinds of goods and services are public goods. Private goods differ

% Molz, Rick. Ibid. p. 32

% Molz, Rick. Ibid. p.35.

% Hodge, Graeme, H.Privatization; An International Review of Performance. Westview Press Colorado,
2000
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from public goods®’. We can get private goods from the market, and this is not the case with
public goods that belong to everyone such as clean air, public parks... These kinds of goods
cannot be privatized since private sector aims for profit, and this will exclude certain segments
of the population from benefiting from them. For public goods we need public sector regardless

of cost and ability of tax payers.

c) Externalities: Externalities are the results of economic activities; they stand outside
the economic model and not in the provisions of the project when designed. Externalities could
be positive or negative, and in both cases the government is needed either to reward or to
compensate, because the private sector cannot really treat externalities, since unlike public

sector, private sector does not have overreaching objectives®®.

d) Natural Monopoly: In cases where a competitive market cannot be reached for
certain services, there is a natural monopoly, since it is already a monopoly by nature it is better

to leave the public sector do it>°.

e) Equity: is enabling all citizens to get a minimum level of equal services. If left to
private sector alone some citizens will not be able to get any of these services. For this reason
the government makes some redistribution by imposing taxes on rich people to provide services

for poor people®.

1.2.11 Institutional Framework for Privatization

There are certain prerequisites demanded for a successful privatization. Several agencies,
administrations, and bodies should be created in order to privatize a certain sector besides

having a good legal framework. There is no ideal institutional framework set up or model for

" Hodge, Graeme. . Op.cit.
*8 |bid.
> |bid.
¢ |bid.
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privatization that is applicable everywhere. There are, however, several issues that should be
taken into consideration in order to set up a legal framework such as: the evolution history of a
country, the political system, its public administration, how many parties available in a country,
the economic situation... all those issues should be factored in when designing institutional

framework for privatization in a certain country.5!

a) Role of the parliament in privatization
The parliament plays an important role in the privatization process through the laws it enacts.
This process is considered more or less complicated and it depends on the political system of

each country.

The cabinet may propose a privatization law to the parliament, but the amendments to the text
proposed by the cabinet have in many cases been accepted to satisfy certain groups. Once
approved, privatization laws have often had to be amended, which required a new passage

through the parliament.®?

Any privatization law that has to pass through the parliament will face many complications and
debates especially between those who are for state ownership and with others who believe in
the role of private sector. The parliament will try to intervene, and will try to enact a detailed
law that will constrain the cabinet. This will lead to tense relationship between the parliament
and the cabinet. For this reason the cabinet may wish to limit recourse to the parliament

especially when faced with a narrow window of political opportunity®.

®1 Rothenberg Pack, Janet. Privatization of Public Sector Services in Theory and Practice Journal OF
POLICY Analysis and Management, VVol.6, No.4, Privatization: Theory and Practice (summer,1987),
pp.523-540

62 Gerry Jhonson, Stuart Smith, and Brian Codling, Micro-processes of Institutional Change on the
Context of Privatization,572-580

83 Ibid.
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This reveals that privatization is a political process that could get really intense inside the
parliament, so it is not a smooth pure technical one shot process. It could take years to privatize

a sector with all the amendments, decrees and agencies available in a country.

For this reason, the more order is set into the privatization law from the beginning the smoother
it will proceed. This does not mean that the privatization process will be accomplished in couple
of years, but this will enable us to foresee problems and be proactive before complications
occur. Although a detailed law may provide high transparency, but if it is much detailed it will
slow the privatization process and this will lead the private sector to becoming indifferent to

the whole process of privatization®.

b) Kinds of institutions or mechanisms that need to be set up for a privatization
process

1) Political and Implementation Bodies
The privatization process is not purely related to two levels which are the parliament and the
technical level. There is a political body that lies in between the previous mentioned levels. The
political body may consist of a parliamentary committee, or it could have another form such as
ministerial, or even a mixture between ministerial and parliamentarian. It could even some
experts in privatization. The role of the political body that is created in several countries is to
oversee the whole process of privatization and decides which SOEs should be privatized. This
decision is mostly a political decision and not always a technical one. This committee makes

informed decisions about priorities in privatization.

At the Technical level there is a specific body, for example a privatization agency that is created
for a specific purpose. It includes technicians and enjoys certain autonomy in implementing

privatization program.

6 Rothenberg Pack, Janet. Op.cit. pp.530-531
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Alongside a ministry of privatization could be established in which all the know how is kept
and where terms of contracts, frameworks, and all experiences gained will be saved and are

ready to use in any privatization process®.

2) Privatization agencies and Units
Many countries have especially established different independent privatization committees for
the privatization purpose of a specific sector. Those committees or commissions are sectorial,
i.e., work on a specific sector in economy; this specification will lead to accumulate a
specialized know how. For example “in Pakistan three different bodies were created: a
privatization commission responsible for the industrial and banking sectors, an electric power
commission, and a telecommunications committee; the commissions are more or less
permanent agencies, and the committee is an ad hoc agency without separate staff.”%This

specialized committee plays a consultant role to the minister in technical issues.

3) SOE Management and Restructuring Bodies
Governments establish public holding companies (public SOE that have several SOEs in its
portfolio) because it will expedite the privatization process. “The public holding companies
have been given responsibility for executing privatization in many countries, either by
transferring part of their own portfolio holdings or by acting as agent of the government in SOE

sales.”®’

In some cases privatization agencies are created to manage SOEs and prepare them for
privatization through increasing their price, improving their aspects and increase their

attractiveness to buyers.

6 Rothenberg Pack, Janet. Op.cit. pp.530-531
® Rothenberg Pack, Janet. Op.cit. pp.533
67 Rothenberg Pack, Janet. Op.cit. pp.533-534
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4) Valuation Bodies
When it is agreed on privatizing a certain sector the debate will be concerning the price of
selling the SOE. “Special committees have been set up to value the enterprises to be privatized
or to determine the share price.”® The valuation bodies should have all the international

experience and experts to provide the cabinet with similar good practices in similar situations.

5) Local Governments
In some countries, municipalities and other local authorities are responsible for some
privatization operations since they own assets. Despite this they must abide by the privatization
law that in return gives them some prerogatives in the privatization process. This depends on
the local governmental law of the country whether it allows municipalities and local authorities

to initiate privatization®.

1.2.12 Review Summary

In conclusion, there is a continuum of options for involving the private sector in the provision
of infrastructure services. The choices among these institutional options for particular
infrastructure activities should depend in large part on the objectives, or benefits, sought from
involving the private sector. Either through short duration service contracts that require less
private commitment or through long duration ones. The actual incentive that should be involved
in creating the conditions for successful implementation of institutional arrangements depend
on the framework for competition, participation, regulation and financing. Many economists,
political economists, and political scientists have written extensively about the subject

discussing the different factors that underlines the privatization-efficiency relationship,

68 Chamberlin, John R. and Jackson John E., Privatization as Institutional Choice, Privatization Theory
and Practice, Vol.6, pp. 586-604
% Ibid.
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showing that the rationale of the implementation of privatization requires political,
administrative, legislative and dynamic Macro-economic factors. Some authors argue that
privatization actually reduces corruption in an economy. For example, Savas states that:
privatization leads to less corruption because the government controls fewer resourcesl, and
Torres argues: By privatizing, the space in which corruption may occur diminishes as the state‘s

commercial involvement declines.

The concept of privatization has a serious implication due to its economic, financial, technical,

social and most important, political ramifications.

1.3 Research question

In line with all the facts stated in the literature review, the research question on which this dissertation
will be based is: From a legal perspective does privatization of the Lebanese energy sector have

potential benefits and impact that could lead to a better performance?

1.4 Methodology

This thesis will utilize the qualitative methods for data collection, and analysis research

approach which measures ways of studying privatization.

The data will be based on empirical observations varying from different sources. It is collected
from several national and international sources. Unobtrusive research will be conducted
through gathering and analyzing information from academic journals, newspapers, books and

online resources for understanding the concept and the forms of privatization.

This thesis will also utilize the Lebanese laws, texts and decrees related to electricity
privatization and from a comparative perspective with other similar laws from different

countries especially in the MENA region applied or applying privatization.

Exploring the literature was accomplished through NDU library's search engines.
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Main aim is reaching a clear framework regarding privatization prerequisites and methods in
general and review of the privatization experience in different Lebanese sectors and in the
electricity sector to reach a clear framework regarding the legal requirement of the privatization

of the electricity sector in particular.

1.5 Qutline

The first part of this thesis provides an extensive overview about the theories of privatization.
The next chapter demonstrates, at a more granular level on the country specific legal issues and

on the historical Lebanese background and the legal development.

Chapter three provides observations of what is happening elsewhere especially in MENA

regional PPP market. This section will mainly seek to discover further experiences in detail.

Chapter four will reveal a narrative and observations on some important issues that need to be
considered by the Lebanese government before and when starting the PPP of the electricity

sector taking into account what is happening elsewhere in the regional PPP market.
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CHAPTER TWO

Legal Framework History of the PPP Electricity in Lebanon

Electricity is almost universally recognized as an essential element for achieving development

that provides both: economic and social well-being.

In this section, we will review the history of the electricity sector in Lebanon and the current
status of the sector’s development, highlight the impurities and the risks faced in the legal

framework.

2.1 Current status of the Electricity sector

Unfortunately, Lebanon suffers from deprivation in its power supply, which has reflected
negatively on the performance of its economy and the welfare of its people. Because of this,
electricity supply is one of the major political challenges facing Lebanon over the coming

decade.

On average, the country faces more than six hours of electricity cuts per day in most of the
Lebanese regions. The state-run monopoly Electricité du Liban (EDL) provides only 75% of
the country’s electricity needs. Additional production comes from privately owned backup
generators that operate without any regulatory or legislative framework and cost consumers an
estimated $1.3 billion per year. Another $1.5 billion is transferred on an annual basis as a
subsidy from the state budget to EDL in order to ensure its continuing operation, given the

company’s inability to create sufficient revenue streams’°.

® Hasbani Uherova Katerina-Electricity sector reform in Lebanon: Political consensus in waiting-
http://cddrl.fsi.stanford.edu/
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Thus, the electricity sector is monopolized by EDL that, currently, controls over 90%ofthe
formal Lebanese electricity sector (including concession in North Lebanon)’. Other formal
participants in the sector include hydroelectric power plants owned by the Litani River
Authority (public company), concessions for hydroelectric power plants owned by Nahr
Ibrahim and Nahr Al Bared (private companies) that sell their electrical production to EDL. In
addition, there are distribution concessions in Zahle, Jbeil, Aley, and Bhamdoun, which are
provided with electrical energy by EDL at cheap prices (50to75LL/kWh) as compared to the

real cost 0f255LL/kWh (MEW, 2010b)"2.

EDL’s failure to ensure a reliable electricity supply has become a symbol of the profound
political crisis affecting the Lebanese state and its institutions. Electricity reform is therefore a

crucial step in order to improve Lebanon’s economic, social, and political stability.

2.2 History of the electricity sector in Lebanon

From its inception, Lebanon’s energy industry has been marked by foreign involvement and
local dissatisfaction over the quality of service. The first concession for a network of gas
lighting in Beirut dates back to 1885, during Ottoman rule. The first company, the Société
Anonyme Ottomane de Gaz de Beyrouth, was established in 1887 with combined French and
Belgian ownership.The company succeeded in constructing the necessary infrastructure by
1889, but proved to be an unprofitable business, and, from the outset, the Beirut municipality

complained about its poor service quality’>.

1 Fardoum Farouk. Electricity of Lebanon: Problems and Recommendations
http://www.databank.com.lb/docs/Electricity _of Lebanon_Problems_and_Recommendation.pdf

72 |bid.

73 Hanssen Jens, Fin de siecle Beirut: The making of an Ottoman provincial capital, Oxford University
Press, 2005
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In fact after the establishment of the Ottoman Empire is responsible for the management and
promotion of energy production and distribution in the provinces in 1885, the authority adopted

the concept of privatization to make electricity available to all parts of the country.

In 1906, the Ottoman Empire authorized the establishment and management of an electric
power station in Beirut. The facility was established in the Karantina area and reached
production capacity of 240Kw, and then in the following year, was granted the right to invest

in the field of energy production and irrigation in Nahr Ibrahim’,

During the 1920s, 15 years after submitting a request for authorization to produce energy, Zahle

Electricity established a plant for private energy production.

In 1924, Qadisha Electricity was granted concession rights to produce electricity in the north
of Lebanon, and similar rights were officially granted up until 1952, but most were subsequently

canceled”.

The question of control over concessions became one of the most important areas of
confrontation between local Lebanese business circles and the country’s leadership under the
French mandate. The expansion of the electricity network was closely linked to the
development of local industries concentrated around areas with electricity services. For
example, the Qadisha Electricity Company developed a network in Northern Lebanon,
including the city of Tripoli, where industrial activity flourished. Clearly, such a strategy did
not benefit the entire country and is partially responsible for establishing the roots of the current

inequalities.

In 1948, a report contracted by the UK government concluded: “The resources of the country

and the public services have, with few exceptions, been farmed out to private individuals or

4 Hanssen Jens.Op.cit.
7> 1bid.
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concessionary organizations. This has led in some cases to inefficient operation of these
resources and to their hazardous utilization without consideration for the interests of the country

as a whole”.’®

During the 1975-1990 Lebanese Civil War, the infrastructure of the private energy sector
suffered from gradual deterioration, which led to a decline in production capacity and quality
of service. Generation, transmission and distribution suffered from serious damage, which led

to increasingly frequent interruptions in the power supply.

As Taif Accord ended the civil war, reviving the energy sector became a top priority for the
government. As a result, EDL received more than $350 million of investment in 1993, an
infusion aimed at rehabilitating existing facilities and equipment and establishing new ones.

Total investment reached $1.8 billion by 200277

In the absence of the necessary reforms, however, these investments alone were not sufficient
to achieve the desired results and meet the growing needs of the market. The deficit in electricity

production increased.

A new ministerial structure for the Ministry of Energy and Water (MoEW) was designed in
2000, comprising all functions previously under the former Ministry of Electricity and Water
Resources, as well as relevant sections of the former Ministry of Industry and Qil. The current
organizational structure of the ministry consists of three general directorates: the General
Directorate of Electricity and Water Resources, the General Directorate of Investment, and the

General Directorate of Qil.”®

76 Gibb Alexander and Partners .The Economic Development of Lebanon. London, 1948
7 Hasbani Uherova Katerina. Op. cit
78 Ibid.
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2.3 Legal and technical Status of Electricity of Lebanon (EDL)

EDL is a public institution with an industrial and commercial mandate under the control of the
MEW. It was founded by Decree No. 16,878 dated July 10, 1964, and granted sole
responsibility for the generation, transmission, and distribution of electrical energy in Lebanon.

Thus, the electricity sector remains virtually monopolized by EDL .

EDL is facing significant technical, administrative and financial problems. Technically, there
is a serious deficit in the generation capacity which is unable to meet the demand. The main
reasons behind this shortfall are the non-addition of new generation capacities since 1999, the
limited available electricity imports from neighboring countries through grid interconnections,
the deterioration of the installed capacity due to aging of power plants, lack of proper

maintenance, long operation periods at high loads and the sub-optimal choice of fuel.

The electrical capacity shortage has created an informal back-up self-generation system which
is estimated to represent up to 30% of all electricity generated and plays a complementary role
that is participating in assuring nearly 100% electrification together with EDL. Thus, the
Lebanese are paying a double electrical bill, one for EDL and the other for the self-generation
which is almost twice the EDL bill. Given this, the Lebanese are compelled to pay a high
monthly electricity bill as compared to other countries in the region, while suffering from a low
quality service®®. Administratively, the average age of the employees in EDL is about 52 years
with a huge shortage that reaches more than 60% of the supposed existing staff as a result of
non-employment govern- mental policy. To overcome the manpower shortage, EDL employs
about 2000 contractual and daily workers. The majority of these employees are under-qualified

because they are appointed by political pressure. In addition, the low daily pay rate and the

" EDL website-http://www.edl.gov.lb
8 World Bank. Lebanon Social Impact Analysis-Electricity and Water Sectors, Report No. 48993-LB
2009a
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absence of any kind of incentives or social security have impelled many employees to succumb

for corruption and theft, causing losses to EDL budget®:.

Furthermore, EDL suffers the absence of computerization as well as the loss of autonomy due
to the ongoing political interference in the work of administration, administrative appointments,

and employments®?,

Financially, EDL is a deeply indebted institution that depends majorly on the governmental

subsidies which accounted to more than 1.75 billion US$ in 201183,

Transfers to EDL constituted 22.45% of the government’s total primary expenditures as at end

of August 2014, compared to a slightly higher stake of 22.48% up to August 20138,

2.4 The privatization concept of the electricity sector in Lebanon

The concept of privatizing Lebanon’s energy sector emerged with the concessions that existed

under both the Ottoman and French mandate.

Concession-type arrangements are considered well suited for privatizing sectors with
monopolistic characteristics. Under this approach, the state delegates to the private sector the
right to provide a service, yet retains some control over the sector by incorporating in a
concession contract or license the terms and conditions—including the rights and obligations
of the service provider— that will govern the infrastructure project or company®. The power
service is provided under terms and conditions specified in a contract or license. The private
sector takes over operational responsibility and at least part of the commercial risk of service

provision. The concessionaire is by and large held responsible for achieving specified results in

8\World Bank. Republic of Lebanon Electricity Sector Public Expenditure Review, Report N0.41421-
LB 2008

8 |bid.

8 |bid.

8 Ibid.

8 Guislain Pierre and Kerf Michel .Public Policy for The Private Sector. Retrieved from:
file:///C:/Users/user/Desktop/Social%20Impact%20-PPP/16919-Replacement-file-059GUISL .pdf
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service delivery and is given some freedom to choose the means for meeting those targets.
Under the traditional French concessions, the state owned these assets from the moment they
were built, but the private operator retained full control over them until the end of the concession
period. There are five private sector companies in the power sector in Lebanon today. There are
three distribution companies, Zahle, Bhamdoun and Jbeil. And there are two independent power
producers in Nahr Brahim and Nahr al Bared. They're both hydro plants. Zahle has a concession
from the government to distribute power in the Zahle region. Its concession also historically
involved the right to produce electricity. There was an agreement in the 1970s between the
government and the company to stop producing electricity and to take its electricity only from
EDL and only distribute it. So Zahle stopped producing and concentrated only on distributing.

At the time the government felt that it was better to have a monopoly on production®.

In early 1990s idea of privatizing Lebanon’s energy sector re-surfaced and was conceived as a
matter of integrating the private sector in the country’s post-civil war reconstruction efforts.
Initially, the World Bank advised the private sector to integrate into some sectors that were
under public control, including energy and telecommunications. The World Bank suggested
that the Lebanese government seek external assistance in rehabilitating and expanding existing

infrastructure in order to improve service quality and revenues.®’

At the end of the 1990s, when political momentum favored the liberalization of the Lebanese
economy and privatization of state-run public services, the government adopted a new approach
in an attempt to secure additional investment for the sector. EDL was included on the list of
public institutions open for privatization. The objective was to increase the efficiency of service

delivery and raise additional funds. Law No. 462 of 2002 provided a legal basis for this process,

8 Electricity of Lebanon. Retrieved from: http://www.edl.gov.Ib/
8 World Bank. Lebanon Social Impact Analysis-Electricity and Water Sectors, Report No. 48993-LB
2009a.
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outlining conditions for full or partial privatization of EDL’s assets and the creation of an

independent electricity regulator®.

In 2000 the Lebanese government began to prepare for the privatization of the energy sector.
This included the signing of a contract with the French banking giant BNP Paribas in order for
the latter to act as a financial advisor in matters of privatization. The company was tasked with
drawing up the short- to medium -term development strategy plan for the privatization of the
energy sector, proposing a legal and regulatory framework. Helping to identify options for
investment and scenarios for the implementation of the proposed plan. Law No. 228, which set
down the general framework for privatization, was adopted in May 2000. The law aimed to
ensure competitiveness, protect the interests of consumers, protect the rights of nationals
working for state entities subject to privatization, preserve public funds, provide citizens with
the opportunity to participate in the ownership and administration of privatized state enterprises,

and attract private investment®®,

Although it did not include a specific privatization program or list any entities subject to
privatization, the law outlined Lebanon's strategic commitment to privatize some of its major
economic sectors. Noted that the government at that period have not had developed any strategy
regarding the order of sectors to be privatized. Under Law 228, privatizations would be dealt
with on a case-by-case basis. Where the private sector had been licensed to produce goods and
services of strategic and/or monopolistic nature, the Law sets out several requirements,
including the establishment of a clear and public pricing system; taking into account the
interests of consumers; providing the relevant regulatory bodies with all needed data, regular

reports, and development plans; safeguarding the environment; and transferring relevant

8 World Bank. Report No. 48993-LB 2009a. Op.cit.
8 World Bank. LEBANON: Social Impact Analysis For the Electricity and Water Sectors. MENA
Knowledge and Learning. Quick notes series, Number 14, November 2009b
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technologies to the privatized entities. The law allowed the government, for a limited period of
time, to retain a “golden share”, i.e. preferential voting rights, in companies of a monopolistic
nature and/or national economic importance. Companies of a strategic or monopolistic nature
were those entrusted with the operation of services of general economic interest or having the
character of a revenue-producing monopoly. Such companies were to be defined on a case-by-
case basis in the legislation of each activity being privatized. The law did not discriminate
against foreigners and did not include any provisions limiting foreign participation in the
privatization process. The authority responsible for implementing and supervising privatization
is the Higher Council of Privatization, established under Law 228. The council was to be headed
by the Prime Minister and composed of the Minister of Justice, the Minister of Finance, the
Minister of Economy and Trade, the Minister of Labor, and the Minister in charge of the public

entity subject to privatization®.

The privatization of any public sector/enterprise in Lebanon should be supported by a clear
legal platform. For this purpose, and as mentioned above, Lebanese legislators passed Law 228
as a general privatization guide, and then went further by ratifying Law 431 and Law 462, which

opened the way for privatization, respectively, of the telecommunication and electricity sectors.

In brief, Law 462 proposed the unbundling of EDL into three different companies concerned
with the production, transmission and distribution of electricity. The transmission function was
to be retained by the government, while production and distribution companies would float up
to 40% of their shares on the stock market in a form of share issue privatization. In a similar
fashion, Law 431 called for the establishment of Liban Telecom s.a.l., which would replace the

two existing mobile phone networks, and privatizing it through a share issue privatization.

%High Council for Privatization and PPP. Law No.228 Date May31, 2000. Retrieved from:
http://hcp.gov.1b/wp-content/uploads/2017/12/Privatization-Law-228-dd31May2000-EN.pdf
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On the other hand, would-be investors in the mobile licenses would be required to purchase the

assets of the mobile companies through an asset sale privatization®?.

2.5 Privatization Laws and policies of Electricity

a) Law 228/2000 Regulating privatization’s operations and defining its terms and fields
of implementation: The Lebanese parliament ratified during the first tier of the year 2000 law
number 228 which regulates the privatization process and specifies its scope of implementation.
This law was divided into two main sections: in the first one noticing the establishment of the
Higher Council of Privatization and organizing its scope of work and the second one identifying

the privatization procedures.

More particularly, the first section pointed out to the establishment of the Higher Council of
Privatization headed by the President of the Council of Ministers and composed of the Minister
of Justice, the Minister of Finance, the Minister of Economy and Trade, the Minister of Labor

in addition to the concerned sector’s minister.

Law number 228 entrusted the Higher Council for Privatization with the following

responsibilities in order to facilitate their implementation of the privatization program:

- Preparing the general privatization policy and the means to implement it and then

submitting it to the Council of Ministers for approval.

- Setting a timetable for the privatization of public enterprises and submitting it to the

Council of Ministers for endorsement.

- Issuing the decisions required to adhere to the aforementioned timetable.

%High Council for Privatization and PPP. Law No.431 Date July, 2002. Retrieved from:
http://hcp.gov.1b/wp-content/uploads/2017/12/Telecommunications-Law-431-dd-22Jul2002-EN.pdf
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- Evaluating the concerned public sector enterprises in accordance with internationally
approved financial and economic standards in addition to preparing the “productive budget” of

the privatized projects and submitting it to the Council of Ministers.

On the other hand, the second section of law number 228 stipulated that the privatization

process should adhere to the following guidelines: [Higher Council for Privatization]

- Preserving the best interests of consumers with regards to the quality of rendered

services in addition the pricing of said services.

- Protecting the rights of the national labor operating in the public enterprise to be

privatized.

- Safeguarding public funds through adequately reflecting the fair market value of state-

owned enterprises/projects in accordance with international financial and economic standards.
- Monitoring the proper implementation of the privatization process.

- Opening the privatization process to the participation of citizens in an endeavor to

avoid any “monopoly of shares”%.

Furthermore, Article 11 of law number 228 allowed the Lebanese republic to maintain a golden
share in any privatized project of monopolistic nature or relevant size. Said golden share will

furnish the Lebanese republic with “exceptional privileges” to vote on key decisions®.

It is worth noting in this perspective that subsequent to ratifying law number 228, the Lebanese
parliament passed laws number 431 (23/7/2002) and 462 (5/9/2002) which were concerned with

the privatization of the telecommunication and electricity sectors respectively.

®’High Council for Privatization and PPP. Law No0.228 Date May31, 2000. Retrieved from:
http://hcp.gov.1b/wp-content/uploads/2017/12/Privatization-Law-228-dd31May2000-EN.pdf
% 1bid.
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b) Law 462/2002Regulation of the electricity sector

The government has succeeded in cooperation with BNP Paribas in enacting the privatization
law number 462 on the 2" of September 2002. This law settled a new structure for the energy
sector as well as a legal framework for privatization. More particularly than law 288, law
number 462 calls for the corporatization and unbundling of Electricité du Liban into three
separate companies, one for the production of electricity, the second for the transmission of
electricity (which will not be offered to the private sector due to its critical importance) and the

third for the distribution of electricity, a thing which is yet to happen.

The most important elements of the Law are the following:

e Article 3 divides the energy sector activities into 3 sections: production, transmission
and distribution. It indicates that the transmission process remains a public function.
This Law states that a public company may be created to be responsible for production

and distribution.

“Production, Transmission and Distribution are considered to be of public interest and shall
be functionally, administratively and financially independent from one another, provided such
independence does not prevent the Company after its conversion to a Privatized Company from

carrying out more than one activity from the three above-mentioned activities.”

e Article 5 states that the Government, within a maximum period of two years from the
date of establishing any privatized company, to sell not more than forty percent (40%)

of the shares of each privatized company from a private investor.

e Article 7 provides the creation of a body called the « The Electricity Regulatory
Authority» It holds the regulation and control of electricity affairs and shall enjoys the

legal personality, independent technical , administrative and financial autonomy.
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This Authority shall be Established to organize and control the electricity affairs; it shall be
constituted of a president and 4 full-time members of Lebanese nationality, appointed for a non-
renewable or extendable five years period by a decree taken in the Council of Ministers upon
the proposal of the Minister; it shall enjoys legal personality and technical, administrative, and
financial independence; having the ability to issue licenses effective for fifty years through
public tenders or offerings for the purpose of producing and distributing electricity. In addition
it shall makes accessible to the public all data, documents, records and statements as well as
publishes a statement of its assets/liabilities and the summary of its budget in the Official

Gazette and at least two local daily newspapers at the end of each fiscal year®*.

The main scope of this Authority is that it shall carry out basic tasks, including preparation of
studies, strategies and guideline plans and legal suggestions for the energy sector and for the
Ministry of Energy and Water. This body is interested in encouraging investment and
competition in the energy sector and in correcting the terms and in identifying the professional

standards and technical and environmental associated with the energy sector.

e Article 12 focuses on creating a competitive environment in the electricity sector.
According to the provisions of this law, the Electricity Regulatory authority has to
secure and promote competition in the electricity sector and monitor and adjust non-

competitive tariffs and insure market transparency®®.

So on the legal front, EDL is not considered currently ready for privatization notwithstanding
the presence of law number 462. It was expected that the adoption of law 462 was to contribute
in accelerating the process of privatization in which it states the must to establish an electricity-

regulatory authority similar to the Telecommunications Regulatory Authority. So we need an

% High Council for Privatization and PPP. Law No0.462 Date September 2000. Retrieved from:
http://hcp.gov.lb/wp-content/uploads/2017/12/Electricity-Law-462-dd-2Sep2002-EN.pdf
% 1bid.
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electricity-regulatory authority, and it hasn't been established yet. Without this in place, there
is nobody who has the right to issue a license for an independent power producer. So
unfortunately, the law has not come into force, and instead of moving forward in the

development of the energy sector, production has witnessed an additional decline.
The field of privatization did not witness any progress during the subsequent seven years.

However, the hope has been renewed in 2007 with the launch of the international conference to
support Lebanon “Paris 3”. According to the « advancement, reconstruction and reform
program» which Lebanon lifted it to donors participating in the Paris Conference 3, and in
which the state has promised to privatize the energy sector on the long term, and acknowledged
the difficulties faced by the Energy sector. However, the program did not provide a privatization
process regulations, conditions and scope of implementation detailed plan for the privatization

process of the energy sector®.

c¢) Law 775 dated November 11, 2006

Since the electricity-regulatory authority was not established according to law 462, Minister
Fneish in 2006 went to parliament and got it to amend this law to give the right of bestowing

licenses to the ministry of energy and water for one year.

In November 11, 2006 the parliament ratified law number 775 which amended article 7 of law
462. Stipulate that until the creation of the Electricity Regulatory Authority, and for one year
temporary licenses and permits to produce electricity can be granted by decision of Council of

ministers upon proposal of minister of energy and water. The problem is that one year went by,

%AUB. Department of Economics. Dina Abou Salem. Retrieved from:
https://website.aub.edu.lb/fas/economics/Pages/paris3.aspx
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and no new licenses were issued because nobody was ready with a product to apply, and it's a

long process®’.

Moreover, the 2006 July War with Israel destroyed parts of the country’s electricity

infrastructure and caused a political stalemate.

During the mandate of Prime Minister Fouad Siniora, the government put forward the issue of
privatizing the energy sector, considering that the public sector has limited funds and know-
how which limits its ability to develop and manage the energy sector. However, this proposal

was rejected by the opposition parties, trade unions and EDL staff.

d) Policy papers

Three official reform plans for electricity sector in Lebanon proposed by the ministers:
Mohammad Fneish in 2006(minister from 19-7-2005 to 11-7-2008), Alain Tabourian (minister
from 11-7-2008 to 11-9-2009) in 2008 and Gebran Bassil (minister from 11-9-2009 to 15-2-

2014)in 2010.

The three plans reveals large similarities among the recommendations suggested in plans of
ministers Fneish and Bassil, as both present a panoramic reform view concerning the electricity
sector. Nevertheless, Fneish plan was distinctive at the administration level, where he suggested
the auditing and computerization as well as the appointment of new board of directors for EDL.
On the other hand, Bassil’s plan provided detailed suggestions at the generation level.
Moreover, he suggested tariff increase and adjustment and displayed the problems of
concessions. Concerning the plan of minister Tabourian, it only focused on the electricity

generation sector®,

97 High Council for Privatization and PPP. Law No.775 Date Novemberll, 2006. Retrieved from:
http://hcp.gov.lb/wp-content/uploads/2017/12/462-Amendment-Law-775-dd-11Nov2006.pdf

% MEW-Muinistry of Energy and Water. The minister: Mohammad Fneish. Electricity reform plan, April
2006
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In brief, it can be noticed that the plan of 2006 was a basis of the more effective and
comprehensive one of 2010, while the plan of 2008 mainly highlighted on the electricity

generation issue.

The government in 2009 brought again promises of progress with a revised paper for electricity
sector reform that was published in June 2010, and adopted by the Council of Ministers the

following month.

The significant issue about 2010 plan is that around $1.2 billion were allocated to the implement
this plan, the money was paid from the treasury, on condition to implement law 181 in which
it states the necessity to appoint a new board of directors for Electricite du Liban and appoint a
regulatory authority according to law 462 to implement the privatization process®®. But until

this time none of the obligations where implemented.

Talk of privatizing EDL the 2010 policy paper claims that by 2014, independent power

producers and public private partnerships will have full control over Lebanon’s energy sector

The 2010 plan does not call for privatization, but the adoption of the principle of partnership
between the public and private sectors. Therefore it requires the participation of the private
sector in the production and distribution processes. The proposal was to involve the private
sector in the procedure to increase the installed capacity through the construction of new power
plants in order to raise Production level to 2,500 Watt.'® The government has encouraged the
participation of the private sector. And at the distribution level, the plan calls for the adoption
of the principle of partnership between the two sectors Public and private to provide distribution

services and improve quality and establish a monitoring center.

Major PPP Items of the 2010 Policy Paper:

% Law No. 181 issued on 5/10/2011Published in the Official Gazette No. 47 of October 13, 2011.
100 Ministry of Energy and Water, "Policy Paper for the Electricity Sector", June 2010.
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Following excerpts of the policy paper were used towards the feasibility'%*:

- Strategic decision to increase generation capacity in the long term by 1,500 MW
followed by an expansion of 1,000 MW using the PPP modality structure with the governmental

partnership under the PPP scheme.

- Fuel sourcing is to be based on diversity and security where 2/3 of the fuel mix is based
on natural gas with multiple sources of supply; more than 12% are renewable energies; and the
remaining from other sources of fuel while selecting technologies that work on both natural gas

and fuel oil.

- Gradually restructuring and increasing the existing tariff to eliminate the financial

deficit in the electricity sector and establish a balanced budget for EDL.

- Endorsement of an amended version of the law 462 adopting legislation for the new
power plants with all possible technologies, and encouraging all forms of Public Private
Partnership, to facilitate the transition, and ensuring proper continuity between current and

future legal status.

However, EDL has taken some steps to begin the implementation of this plan by hiring three
private companies in a $780 million, four-year contract. These companies are providing
services that include electronic billing and tracking, introducing easy payment plans, offering
discounted rates during certain hours, and instituting a solid inspection and monitoring scheme.
This was expected to increase EDL revenue by more than $300 million per year and assets by

$380 million by the end of the project.%

Yet this step is not considered sufficient since the main goal was not obtained until now, and

the cost to the private sector has been estimated at more than $2.5 billion a year due to the high

101 Ministry of Energy and Water (June 2010), "Policy Paper for the Electricity Sector".
102 Seif Edine Mohamad. Lebanese Army, Issue No. 101. Retrieved on July 2017 from:
https://www.lebarmy.gov.lb/en/content/dsp-project-el%C3%A9ctricit% C3%A9-du-liban
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cost of running generators. And the flood of refugees from Syria is putting even greater strains
on the network. Electricite du Liban, the state-owned power company, is in disarray, Lebanon
continues to sink deeper into debt, and perennial political instability threatens to call off the

race for reform altogether'®,

e) Law 288/2014

The failure to implement Law 462 has prompted the legislature to pass again Law 288. In an
effort to push the involvement of the private sector in electricity generation in Lebanon, the
Lebanese Parliament has passed law no. 288/2014 as an amendment to the existing law
462/2002 in April 2014, which alters Article 7 of Law 462 by adding the following paragraph:
“Temporarily, for a period of two years, and until the appointment of members of the Authority
and giving them their tasks, the production permissions and licenses will be granted by a
decision of the Council of Ministers upon a proposal of the Ministers of Energy and Water, and

Finance.”!% The problem is that the two years went by, and no new licenses were issued.

f) Law 54 dated November 2015
Extended the application of Law 288/2014 until 30/4/2018. Law number 54/2015 is an
extension to law 288 related to PPP in energy sector'®,

g) Law 48 dated September 7, 2017

On August 16 2017, the Lebanese Parliament voted for the bill on public-private partnership
agreements. This law is now enacted and represents a step closer to the global standards and a

response to the expectations of the international players.

103 Seif Edine Mohamad. Op.cit.

104 Official Gazette No0.20 issued on 8 May 2014, Law No. 288 issued on 30/4/2014

105 High Council for Privatization and PPP. Law No.54 Date2015. Retrieved from: http://hcp.gov.Ib/wp-
content/uploads/2017/12/462-Amendment-Law-54-dd-24Nov2015.pdf26/11/2015 Extension of the
provisions of Law No. 288/2014
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The new act is generally in line with current trends and expectations from the international
market, applying the principle of transparency throughout the public tender
process/procurement,

With 18 articles, the law on PPPs establishes the regulatory outline of the contracts that the
government will use to entrust private investors to build and/or manage the equipment and the
infrastructures in quite a few areas, among which electricity, telecommunications, and civil

aviation are expressly included.

"Public-Private Partnership” Law establishes the proper legal framework for the
implementation of partnership projects, and which promotes transparency, and attracting vital
investments for the growth of the Lebanese economy and for job creation. International
companies have long sought for this PPP law as a confirmation of trustworthiness from the
country and a needed platform from which to spring their investments in the country. Such
investments would not only bring deeply needed funds and employment opportunities, but also

bring transfer of knowhow, technology and expertise'®’.

106 Official Gazette N0.42 of September 14, 2017, Law No. 48 issued on 7/9/2017.
197 High Council for Privatization. Framework in Lebanon and Role of PPP in Lebanon. Retrieved from:
http://hcp.gov.1b/public-private-partnership/
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CHAPTER THREE

Electricity PPP experience in the MENA Region

When putting together a proposed PPP scheme for Lebanon, it is vital to have an understanding
of what is happening elsewhere in the regional PPP market. It is important to check other
experiences since developers and lenders in this sector like to follow relevant and recent

precedents.

3.1 Jurisdiction background of the PPP experience

In order to develop a PPP in any country, a suite of project, finance and security documents
needs to be created it is a complex jigsaw and each piece needs to be in place in order for the
project to reach financial close. In each document, there are a number of key points of principle
that need to be clear. In respect of each of these issues, it is important to highlight on how
neighboring countries and countries in the wider MENA region have approached these issues.
Whenever new models for delivery of essential public utilities are tabled, it generates a lot of

debatel%,

The introduction of PPPs in a country has been preceded by an intense period of discussion
about the merits of such a program. In the UK, for example, where an aggressive model of full
privatization was pursued over a very short period of time in the 1980s, the policies generated
fierce debate in Parliament and within society as a whole!®®. The UK effectively handed over

generation, distribution and transmission to the private sector in one major restructuring

1% \Warner, Mildred and Robert Hebdon. Local Government Restructuring: Privatization and its
Alternatives. Journal of Policy Analysis and Management, VVol.20, No.2, pp.315-336, (Spring 2001)
109 Burton, John. Privatization: The Tatcher Case. Managerial and Decision Economics, Vol.8, No.1
(March, 1987), pp.21-29
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exercise, primarily to stimulate competition and increase efficiency. Although controversial at
the time, most commentators now accept that the process of privatization, especially the front-
end process of preparing nationalized industries for privatization, was associated with marked
improvements in performance. Regulation was also significantly expanded to compensate for
the loss of direct government control, with the foundation of various regulatory bodies; in most
cases UK utility privatization benefitted consumers in terms of lower prices and improved

efficiency®?.

On another hand, a number of the Gulf states and Egypt sit in the "halfway house" category,
having started down the PPP route in the 1990s but generally retaining state control over
distribution and transmission activities and now have a number of successful projects-
some of which are now nearing the end of their respective PPA tenors. PPPs are now also

gathering significant momentum throughout North Africa and elsewhere in Africal!,

Within the GCC there was intense debate for a number of years as to whether the PPP/IWPP
model was the right model for these jurisdictions. After all, it was argued, these wealthy states
had no need to tap private sector funds and lending from financial institutions. Gradually,
however, this argument ran its course and since those early projects in Oman and Abu Dhabi,
PPPs and IWPPs have proliferated across the region, expanding to Qatar, Bahrain, Saudi
Arabia, and most recently in Kuwait and Dubai as well. Across the GCC, more than two dozen
PPPs and IWPPs are now in operation, with a combined installed capacity of 20 gigawatts!!2.

Current expansion plans will more than double the region's PPP and IWPP capacity over the

110 Britain under Thatcher (Seminar Studies In History) by Seldon, Dr Anthony, Collings, Daniel 1st
(first) Edition (1999).

111 Independent Power Projects in Sub-Saharan Africa Lessons from Five Key Countries Anton
Eberhard, Katharine Gratwick, Elvira Morella, and Pedro Antmann- World Bank group.2000

112 Commercial laws of Jordan An assessment by the EBRD December 2014 European bank p. 11.
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next five years, bringing the privately developed share of aggregate electricity generation to

about one third of the total generation market!2,

From the mid-1990s the PPP market was growing strongly. It is important to note that the PPP
model does carry with it certain inherit risks, particularly where a country is using it on an

exclusive basis to provide for its power needs.

The first and most obvious limitation is inherent in the practice of amortizing present
investment. Certain MENA countries are tying up increasing percentages of their GDP in
PPP/IWPP obligations, thereby, accumulating long term liabilities that can affect not only the
cost of the capital required by PPP developers and their lenders, but also the credit ratings of

the off takers themselves!!4,

This can be realized in the Jordanian case, where multiple PPPs have been implemented, each
backstopped by a sovereign payment guarantee. Jordan adopts a conservative public
accounting practice, and whenever it issues a sovereign payment guarantee to sit behind an
PPP, it makes provision for this in the state budget (notwithstanding that it is only a contingent
liability). What this means is that the Jordanian Ministry of Finance is now reluctant or unable

to keep issuing this type of credit enhancement for future PPPs.

3.2 PPP models and rates of success

The rate of success are very high in the Gulf States because of the high credit ratings of host
governments, the willingness to provide a sovereign payment guarantee, availability of

feedstock and the high standard of documentation produced.

113 Moshi, Humphrey P.B. The Limits of Privatization in Africa: Some Preliminary Observations.
Journal for Public Non Profit Services, Bd. 18, pp.187-200. H.2 (1992).
114 Moshi, Humphrey (1992). Op. cit., pp. 189-190.
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In the Gulf, there were two aborted coal fired PPPs, one in Dubai and one in Oman. There were
also several PPPs in Saudi Arabia that were either shelved or reconstituted. Aside from that,

pretty much every project brought to market has successfully reached financial close.
Of special note are the PPP markets in Saudi Arabia and Oman.

Although Saudi Arabia's PPP procurement program was a late entrant compared with the PPP
procurement programs of Abu Dhabi, Bahrain and Oman, it has proven its ability to churn out
projects at a faster pace. It has also shown its efficiency and robustness through the short time
that projects develop their life cycle. From bid date to signing date, projects now take an
average of seven to eight months. Given these facts, this is the market that is now attracting
most interest from the top tier developers and consequently resulting in very competitive

tariffst®,

The Sultanate of Oman has been a pioneer in electricity market reform in the Middle East. The
‘whole system' approach it has adopted for the reorganization and privatization of its
electricity and water sectors makes it one of the most highly developed privatization programs
in the Gulf region. Oman has used a four-step model to unbundle the country's generation,
distribution and transmission assets, establish a regulatory regime and introduce
commercialization and privatization. Privatization of the electricity sector actually started in
1996 when the Manah power project was developed on a build, operate, own, transfer (BOOT)
basis by the United Power Company. In 2002, private sector companies were invited to invest
in the Salalah Power System. Until 2004, Oman's Ministry of Housing, Electricity and Water
was responsible for generation, transmission and distribution of electricity. In 2005, the Sector
Law came into force providing a new framework for the electricity and seawater desalination

infrastructure sectors. In 2006, the Al-Rusail Power Company was privatized through a 100

115 Moshi, Humphrey (1992). Op. cit., pp. 191.
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per cent share sale - the first such sale of an operational generation asset in the Middle
East. It paved the way for the privatization of more of Oman's power companies, a process that

is still underway?®,

In Oman, the government's approach to privatization has been to allow 100 per cent private
ownership for an initial period, with an obligation to make public offerings of stipulated
shareholdings through the Muscat Securities Market. However, there are currently no plans to
privatize the Electricity Holding Company, Oman Power and Water Procurement Company or
Rural Areas Electricity Company. Finally, it is worth noting that the Omani government has
plans to privatize the OETC - a first for a Middle Eastern transmission company. In 2008, it
appointed KPMG to oversee the privatization. At that time the request for proposals (inviting
potential international bidders to submit expressions of interest) was expected to be floated the
following year. But the global financial crisis appears to have delayed the plans, which are

currently on hold!'’,

The electricity sector in Jordan has undergone a process of restructuring and privatization since
1999, when the National Electric Power Company (NEPCO), the legal successor to the Jordan
Electricity Authority, was divested of its generating and distribution assets. The Council of
Ministers Resolution stipulated that transmission, power purchase and sale, and power
exchange with other countries should remain in the Government’s hands. In 2004, the Ministry
of Energy and Mineral Resources (MEMR) issued an Energy Strategy, which was updated in

2007, for the period 2007-20208,

Jordan has managed to successfully close four PPPs. It has also sold off some of its state owned

generating assets through an auction process. However, going forward, Jordan now faces major

16 Moshi, Humphrey (1992). Op. cit., pp. 193-194.
117 Moshi, Humphrey (1992). Op. cit., pp. 196.
118 Commercial laws of Jordan An assessment by the EBRD December 2014 European bank p.11.
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challenges in continuing with its PPP program. The problem stems from the fact that Jordan
relies upon the import of Egyptian gas via the Arab Gas Transmission Pipeline. In recent years,
the gas transmission has been frequently interrupted. From July 2011 to July 2012, the pipeline
was attacked 15 times. According to NEPCO's 2012 Annual Report, "as a result of the decrease
in the quantities of gas supplied by Egypt to NEPCO during 2011-2012 the reliance by power
generating companies on Heavy Fuel Oil (referred to hereafter as "petrol™) and Distillate Fuel
Oil (referred to hereinafter as "diesel™) which are much more costly than gas to generate
electricity in Jordan has significantly increased, (and since such costs are borne by NEPCO as
part of the power purchase invoice), this has resulted in a significant increase in NEPCQO's
liabilities”. The supply of Egyptian gas to Jordan came to a complete halt when the pipeline

was hit in July 2013%*°,

Turning to Egypt, it is noteworthy that Egypt was the first MENA country to go down the PPP

route when the Egyptian government ended its monopoly over power.

Irag's PPP program has not yet moved forward despite several efforts by the government to
develop this market. The primary reasons for Irag's inability to close any projects has been the
prevailing security situation, a slightly substandard set of project documents, no sovereign
payment guarantee and uncertainty with regard to the fuel supply arrangements. This can be
contrasted with Kurdistan, where several "negotiated” PPPs have been closed. The
international developer and lender community are now therefore looking at the Kurdistan
Regional Government's (KRG) decision to tender a series of PPPs, which, on the face of it,
appear to have a higher chance of succeeding due to Kurdistan's smaller and less urgent need
for power, a more secure operating environment and, most importantly, an assured supply of

gas'?. The three PPPs in Kurdistan that have already closed were all negotiated by way of

119 Kikeri, Sunita and John Nellis. An Assessment of Privatization. The World Research Observer, Vol.
19, pp.87-118. No.1(Spring 2004).
120 Kikeri, Sunita and John Nellis. Op. cit., pp. 88-89.
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bilateral agreements with Jordan-based Mass Global Investments Company, which has now
built three power plants at Dohuk, Sulaymaniyah and Erbil. Each of these plants have been
supplied with natural gas feedstock free of charge?’. Now that Kurdistan has sufficient power
generating capacity to meet current demands, the KRG has decided to advance its PPP program
from bilateral negotiations to a more formal tender process generation in 1996, passing a law
that allowed the private sector/foreign entities to own power stations. Although it moved first,
it has not managed to close any PPPs in recent years, the first PPP in Egypt was the 683 MW
power plant at SidiKrirt??, The bid was awarded to InterGen in 1998 and the plant began
commercial operation in 2002. The tender was for a 20 year BOOT natural gas-fired power
station. More than 50 firms applied to pre-qualify for SidiKrir and nine bidders were shortlisted
before the project was awarded. The other two PPPs that have closed in Egypt are the Port Said
and Gulf of Suez projects. Port Said and Gulf of Suez were Egypt's second and third PPPs, and
were essentially structured the same way as the SidiKrir project. EDF won the tenders for the
two natural gas fired plants, both with 683 MW capacity, which began commercial operations
in 2003. The structure of all three PPPs was broadly similar - 20 year PPAs with the Egyptian
Electricity Authority (EEA), at the time, the state owned power purchaser), natural gas supplied
under a separate fuel supply agreement procured by the government and a usufruct agreement
with the government granting land rights. The PPAs were denominated in US Dollars and

backed by state guarantees from the Central Bank'%,

121 Catriona J. McDevitt - Akin Gump Strauss Hauer & Feld. Public Private Partnerships - The way
forward for Iraq? Infrastructure Journal. Retrieved on 31/01/2013 from:
https://www.akingump.com/images/content/2/2/v4/22063/1J-Public-Private-Partnerships-The-way-
forward-for-Irag-c.p.pdf

122 Norton Rose Full Bright. Overview of the Egyptian market. Retrieved from:
http://www.nortonrosefulbright.com

123 Egyptian Electricity Holding Company. Retrieved from:
http://www.eehc.gov.eg/eehcportal/Eng/Company/History.aspx
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3.3 Country case studies

3.3.1 Abu Dhabi

The Abu Dhabi Privatization Committee was established in 1997. Its' first task was to tackle
the restructuring of the old Water and Electricity Department. It appointed appropriate
professional and experienced advisors from the outset of the unbundling process. Abu Dhabi
Water Electricity Authority (ADWEA) is responsible for implementing government policy
regarding water and electricity sector in the Emirate, including privatization of the sector'?,
ADWEA have produced a highly developed set of contracts which are distributed to each pre-
qualifying bidder with the bidders being requested to submit mark-ups of these documents,

together with their technical and financial submissions.

The negotiations and implementation of these projects were undertaken on a fast track basis
and ADWEA has tended to stick to its self-imposed deadlines for closing of its PPP/IWPP
projects. All of the ADWEA projects to date have been undertaken on the basis of a 60/40
equity split between the private sector developer (40% stake) and a specially formed

government entity (60% stake)?°.

The participation of the private sector in the power and water sector is firmly established in
Abu Dhabi. ADWEA has made public announcements that all of the generation and
desalination facilities in Abu Dhabi will in the future be built, owned and operated on a

PPP/IWPP basis.

124 Abu Dhabi Digital Government. Law and Legal affairs. Retrieved from: https://www.abudhabi.ae
125 Kikeri, Sunita and John Nellis. Op. cit., pp. 100-101
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3.3.2 Oman

The Al Manah Power Project was first of its kind in Oman. It was developed in 1996 as a build,

own, operate, transfer (BOOT) project and was the first PPP in the Gulf region.

The success of the Al Manah Power Project has brought the Omani Government to enact
privatization and PPP laws in 2004 under Royal Decree No. 77/2004, known as the Law of

Privatization.

The Authority for Electricity Regulation, Oman is responsible for regulating the electricity and
related water sector in the Sultanate of Oman. The Authority was established pursuant to Article
(19) of the law for the regulation and privatization of the electricity and related water sector
promulgated by Royal Decree 78/2004 and amended by Royal Decree 59/2009 and Royal
Decree 47/2013, in order to reorganize the electricity and water industry in Oman*?®, This
transformed the Ministry of Electricity and Water by replacing it with the Oman Water and

Power Procurement Company as the central buyer of power and desalinated water.

The restructuring eliminated the Government's responsibility to provide sovereign guarantees
for payment obligations in PPP and independent power and water project agreements which it

had previously provided.
The well-established regulatory framework has attracted many private sector investments in
Oman to the extent that 85% of the power and water sector is now privatized.

3.3.3 Saudi Arabia

Prior to 2002, Saudi Arabia opted to procure all of its power and water through traditional EPC
procurement. In 2002, the Supreme Economic Council issued Resolution 5/23, setting out a

process and structure to facilitate the development of private sector independent water and

126 Authority for Electricity Regulation, Oman. Electricity Sector Overview Retrieved from:
http://www.aer-oman.org
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power production projects. Water and Electricity Company was established as a Limited
Liability Company (LLC) in 2003, owned 50% each by Saline Water Conversion Corporation
and Saudi Electricity Company, where the main purpose of the establishment of the company
was to purchase water and electricity from private sector projects and sale of water to Saline
Water Conversion Corporation and electricity to Saudi Electricity Company. The first such
project in a series of IWPPs tendered by Water and Electricity Company LLC (WEC)*?". The

first project, the Shuaibah IWPP, achieved financial close in January 2006.

The privatization option would involve the unbundling and selling off to private operators of
the desalination business currently operated by SWCC, which comprises 26 desalination plants

in the Kingdom, representing 20 per cent of the worldwide desalination capacity.

PPPs and IWPPs to date have been led and sponsored by a number of different government

agencies in Saudi Arabia, namely WEC, SWCC, SEC, Marafiq and Saudi Aramco.

3.3.4 Egypt

Egypt was the first country in the world to ever undertake a BOOT style project-this was the

Suez Canal project in 1858.

In more recent times, reform of the electricity sector, which started in the mid-1990s, is
intended to be accelerated in the future with Egypt's stated vision being to establish a fully
competitive electricity market where electricity generation, transmission and distribution are
fully unbundled. Aside from the three Egyptian PPP companies that currently exist, at present
all power companies remain state-owned although the new law envisages divesture of up to 49

percent of each company to the private sector in due course.

127 \Water and Electricity L.L.C. Saudi Arabia. Retrieved from:
http://www.wec.com.sa/PageContentDetails.aspx?menuld=6
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2001 It was the restructuring of the holding company and its subsidiaries until the number of
subsidiaries became sixteen company, six production companies and the Egyptian Electricity
Transmission Company and nine distribution companies of the Holding Company and the
coordination between the two integrated economic unit can bear the burdens of self-funding

future 2001 of plans'?,

Unlike the Gulf states, Egypt favors the BOOT model over the BOO model. The reason for
this is political rather than for a legal/financial/technical reason. There was general concern in
the country that strategic power generation assets should not remain in the hands of the private

sector indefinitely.

The first BOOT project was a USD450 million gas-fired plant with two 325MW generating
units located at SidiKrir. The plant began commercial operation in 2001. The second BOOT
award went to Electricité de France (EDF), for two gas-fired plants located near the cities of

Suez and Port Said.

3.3.5 Turkey

By way of contrast, we thought that it would be useful to also provide a brief overview of the

Turkish power sector to highlight the differences between Turkey and the MENA region.

In 1993, the first steps towards a liberalized and privatized power market were taken. The state-
owned Turkish Electricity Authority, which dominated the Turkish electricity industry, was
separated into two companies: one for generation and transmission (Turkish Electricity and
Transmission Company - TEAS) and the other for distribution (Turkish Electricity Distribution

Company - TEDAS).

128 Egyptian Electricity Holding Company. Retrieved from:
http://www.eehc.gov.eg/eehcportal/Eng/Company/History.aspx
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In 2001, TEAS was unbundled into three state-owned companies: one for generation (Turkish
Electricity Generation Company - EUAS), one for transmission (Turkish Electricity
Transmission Company - TEIAS) and one for trade (Turkish Electricity Wholesale Company -

TETAS).

In 2004, TEDAS was included in the privatization portfolio as part of a Privatization High
Council Decision and as explained below under ‘Distribution’, the privatization process has

been completed. EUAS is also in the process of being privatized?®.
There is a spot market for the purchase and sale of electricity in Turkey.

Unlike Egypt, Turkey is required to import much of the gas that fuels its combined cycle gas
turbine power stations. Despite Turkey's geographic proximity to gas-rich countries and recent

reforms, PPP developers may find it challenging to procure long term gas contracts in Turkey.

As a result (primarily) of the perceived gas supply risks in Turkey, most power generation
projects are not structured as non-recourse project financings as lenders normally require some
sort of recourse to the sponsors (ex. debt service undertakings or guarantees from the sponsors)
which are not typically found on PPP project financings in jurisdictions such as Egypt or the

Gulf.

129 Boden Law. Electricity Regulation 2017: Legislative framework. Retrieved from: http://boden-
law.com/publication/electricity-regulation-2017/
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Abou Dhabi

Energy conversion
(toiling);

Sovereign guarantee

Government off taker

40% stake plus
management control
to developers

60% shareholding
retained by
government

Land lease from
government at
peppercorn rent

Independent sector
regulator

BOO structure

UAE governing law
clause

ICC arbitration in
Abu Dhabi

Oman

Energy conversion
(toiling);

15 year PPA tenor

Government off
taker

65% stake to
developers

35% of shares sold
by way of IPO on
Muscat securities
Market (at end of
construction period);

Land lease from
government at
peppercorn rent

Independent sector
regulator

BOO structure

Saudi Arabia

20 year PPA tenor;

Government off
taker;

60% stake to
developers

40% shareholding
retained by KSA
government;

Land lease
agreement from
government at
peppercorn rent;

BOO structure;
Tariff paid in SAR;

English governing
law for PPA

UNCITRAL
arbitration in
Bahrain

Egypt

Energy conversion (toiling);

20 year tenor

Government off taker;

100% stake to developers;

Land lease agreement from
government at peppercorn
rent;

Independent sector
regulator;

BOOQOT structure;
Tariff paid in USD;

Egyptian governing law;

Cairo Regional Centre for
Commercial Arbitration
(with a fallback position of
ICC arbitration in Geneva,
should this be requested)
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CHAPTER FOUR

Electricity PPP Legal roadmap and Conclusion

Reforming the electricity sector in Lebanon has become an important challenge for the
Lebanese government. Privatization of EDL if applied correctly may be a solution to decrease
all the accumulated problems facing the electricity sector in Lebanon. The success of any PPP
program is largely dependent upon strong support for PPPs across a range of stakeholders, from

all levels of government, to the private sector, to the general public and elsewhere.

4.1 Multiple cases in Lebanon of utilizing PPPs in several sectors

Regardless of an incomplete PPP legal framework, after the civil war (1975-1990) Lebanon has
pursued several private participations in infrastructure and services, either through concessions
or management contracts or by implementing a number of projects through a particular form of
structure financing, known as Build-Operate-Transfer (BOT). In BOT, a private company
finances, designs, builds, and operates the public entity project for a fixed period of time (with
no ownership) and then transfers it back to the public sector. To date, BOTs have been used as
the basis for tenders for GSM services for telecommunications, waste recycling, and postal

services!®,

1%0 Fransa Invest Bank Research. Public Private Partnership: Safeguarding Lebanon’s Interests at Fast
Forward Development. Retrieved on September 2017 from:
file://IC:/Users/user/Downloads/Public%20Private%20Partnership%20Booklet%20-%20EN.pdf
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Libancell and FTML
(BOT, 1994)

The BOT license in 1994 was granted to LibanCell and
FTML, which built one of the two GSM networks in the
country and served 400,000 mobile subscribers.

These operations contributed significantly to Lebanon’s
GDP.

A 4-year renewable Management contract for Lebanon’s
mobile operators, Touch and Alfa, which are operated by
Kuwait-based Zain Group and Egypt’s Orascom, respectively.

Awarded in 1994, for an initial duration of 21 years, and
renewed for 4 years (Twice) with an expected expiry in 2022,
to MAPAS company to restore, expand, and operate the Jeita
touristic complex. Based on a revenue sharing arrangement,
the Ministry’s share stands at 35%, while the municipality
receives a share of 10%-15%.

This project was awarded based on a decision issued by the
Minister of Tourism, and was not backed by any law or decree.

For the development and re-construction of Beirut City
District (BCD) following the Lebanese civil war which
destroyed much of the infrastructure, Solidere was established
as a private company in 1994, listed in 1996. Against financing
and construction of the infrastructure and public domain for
the entire BCD on behalf of the State, Solidere was granted
ownership of 291,800 sq m of development land in the New
Waterfront District.

Through a BOT agreement with Canada Post and SNC
Lavalin, the National Postal Services was transformed from an
inefficient government-owned entity into a private multi-
service operator.

Several concessions were agreed on to expand the airport,
including the car park and the aircraft refueling facilities,
completed on the basis of a concession in the year 2000.

The Ministry of Energy and Water and the Council for
Development and Reconstruction (CDR) awarded Ondea, a
French organization, a 4-year management contract for the
Tripoli Water Authority in December 2002 at a cost of 8.9
million euros, financed by the French Development Agency.
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Beirut Duty Free operated on the basis of a 15-year concession
granted by the Government to Phoenicia- AerRianta Company
(PAC), which is a joint venture between Phoenicia Trading -
Afro Asia, AerRianta International (Middle East) W.L.L and a
number of local partners. In April 2017, the contract was
awarded again to PAC for 4 years.

Awarded in 2003 to the Saudi company FAL, this 10-year
BOT contract (with a possible extension of 3 years) consisted
of financing, building and operating a vehicle inspection
facility for 10 years. In 2012, the contract was extended on a
6-monthly basis, and included a 30% revenue share of the
inspection fees collected by FAL Mecanique.

The tender was launched in April 2015, and following multiple
delays, it was awarded in August 2016 to
Autospect/SGS/Securitest/Autosécurité.  This  10-  year
contract consists of modernizing the 47 centers for vehicle
inspection and building 10 new centers and operating and
maintaining them.

The EPA is a contract between the State and international or
Lebanese oil companies, providing the companies with the
right to explore for, develop and produce oil and gas reservoirs
offshore in Lebanon’s Exclusive Economic Zone.

Three International Companies establishing a one consortium
won the tender and signed an EPA with the Lebanese
Government and are supposed to potentially produce oil and
gas within two blocks during a 25 year phase, it can be
extended by 5 years.
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4.2 Attempts of Privatization in the electricity sector between years 2012-2018 despite
the failure to enforce the existing legal framework of PPP

Distribution Service Providers (DSPs)
(2012)

Akkar Wind Project
(BOO, 2017) BUILD-OWN-OPERATE

Three distribution service providers’ (DSP)
contracts were awarded in 2012 for four years
by EDL that transfer responsibility for
operations and maintenance of the electricity
distribution network and Dbilling and
collections including the installation of new
meters to three private contractors.

In 2012 the GoL leased power-generating ships to
help reduce severe electricity rationing in the
country. Karpowership was awarded a contract by
the Lebanese Electricity Utility provide 2
Powerships totaling 270 MW of base load
generation capacity. In 2016, EDL increased the
contract capacity to receive over 370 MW of
reliable power from the Powerships for another 2
years. This lease came with a sovereign
guarantee.

The Ministry of Energy and Water issued an
Expression Of Interest (EOI) for small-scale solar
projects through the private sector. It received 173
EOI submissions for 265 locations across the
country. The tender process for these solar
projects will begin shortly, with tenders due to be
released for an initial 12 locations totaling
180MW.

Through tendering process a wind-farm PPP
project in Akkar area was signed between three
private companies and with the Ministry of
Energy and Water. Several private partners are
included in the project that is supposed to start
delivering 180MW within two years.

Recently the Ministry of Energy and Water has
launched a new call for Expression of Interest to
receive interest from different private sector
entities in potentially procuring renewable
electricity from wind farms.
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Hydro Power Generation The Ministry of Energy and Water has recently
launched a new call to the private sector to
participate in the construction of hydroelectricity
power plants all over Lebanon. The objective
would be to have around 300 MW of new
hydroelectricity installations in the country.

First attempt of privatization in the electricity sector was by 2012 targeting the maintenance
and collection tasks of EDL. With regards to the electricity service providers Project is mainly
a service contract that aims to optimize customer service and maximize the revenues of EDL
through reducing the technical and nontechnical losses. Also, it aims to carry out investments
of distribution network, including the installation of the smart grid that will enable a full control

on the power distribution which will lead to energy efficiency®®.

Unfortunately the DSP (Distribution Service Providers) project, which is still running to date,
encountered numerous obstacles and have been criticized and considered as a failure attempt

due to the following reasons:

- Project Consultancy: Since consultancy services are deemed critical, the procurement
method conducted to hire the consultant was a direct method which means there is no
competition. And the hired consultant, a limited liability company, don’t have utility experience
or background and is not qualified in this sector unlike the existence of a regulatory authority

which could have played this role®,

- Tender preparation: Some clauses in the tender documents were not clear and accurate,
as it led to several conflicts between EDL and service providers in the implementation phase,

such conflict among contract parties in interpreting the conditions of contract.

131 EDL-Annual report of the institution business during the year 2008. Report No. 1917, 2010.
132 Seif Edine Mohamad.Op.Cit.
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- Change management: Lack of smooth administrative transition of the distribution
sector as no preparations or plans were made in that regard. Moreover, the public servants didn't
accept the rapid change as they were not involved in the transition process. However, they

suddenly found themselves out of the business operation with limited authority*33,

For all the above mentioned observations, it becomes obvious that DSP Project is considered a
failure and will not achieve the declared objectives.DSP Project is still not a radical solution to

the dilemma of power in Lebanon, because it treats only one part which is the distribution.

In other several witnessed instances where private sector companies were granted the right to
generate electricity. Most notably, two power ships owned by a Turkish private company have
been leased by the Lebanese government since 2013 in order to compensate for the shortage in
the electric supply resulting from the lack of proper maintenance of existing plants. The two
power barges are anchored at a specially constructed dock off the coast of Zouk and Jieh, and
have a total output of 370MW, with an output to the national grid of an extra two hours'
electricity a day. In 2016, EDL increased the contract capacity to receive over 370 MW of
reliable power from the Power ships for another 2 years'®*. This lease came with a sovereign
guarantee. The ministry of energy and water expressed clearly its will in bringing two additional
power ships but the tenders department concluded that an illegality in the bidding process,

namely the presence of a single bidder, and the last bid was considered invalid.!3

Furthermore, another project related to energy production was signed by the Lebanese
Government through the ministry of energy and water that aims to grant three private sector

companies the right to build wind farms in Akaar for the purpose of producing electricity and

133 Seif Edine Mohamad. Op.Cit.
134 Al Akhbar News Paper. Retrieved on March 8, 2017 from: http://english.al-akhbar.com/node/7234.
135 1bid.
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connecting to the EDL grid for distribution. In addition to releasing several solar and hydro

power generation projects granted to the private sector for power generation.**

It is important to mention that in all the above cases law 462 is not being applied and the
Lebanese government is trying to escape from applying the law through signing bilateral
agreements without the existence of a regulatory body that plays the monitoring role of the

implementation.

4.3 Legal PPP framework applied to existing projects

The regulatory framework in force until now consisted of: the Public Accounting Law, issued
by Decree No. 14969 of 1963; the Tenders Regulation issued by Decree No. 2866/1959; the so-
called “Investment Law," Decree No. 360 enacted in 2001 to attract private investments in a
wide range of sectors industry, and other sectors. In 2000, a Privatization Framework Law (No.
228) entered into force setting up the general privatization framework (including PPPs) by
regulating operations and defining terms and fields of implementation, and establishing the
Higher Council for Privatization (HCP), but this law was not implemented at all for all the

electricity privatization projects mentioned above®®’.

With the numerous major potential projects identified above Lebanon is in urgent need of
infrastructure development. However, without a proper legal framework in place for existing
and new projects, planned investments have been delayed and even cancelled. International
developers and lenders, usually only go to markets where the legal framework is clear and
supports the development of these projects. As mentioned in previous sections, the lack of a

PPP regulatory framework over the years has led to many projects failing to deliver as promised.

136 Executive Magazine. Wind Farms in Lebanon. By Jil Amin. Retrieved on Aprill6, 2018 from:
http://www.executive-magazine.com/economics-policy/wind-farms-in-lebanon

137 MF-Ministry of Finance. Electricite Du Liban: A Fiscal Perspective (an overview) For 2001-2009-
2010a
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As reported clearly by the world bank that “A solid legal framework for PPP is needed to specify
the “rules of the game” for the private sector and reduce the project risk, thus improving the

success rate of PPP projects.”**

Until end of 2017 there was no clear framework, law or model specifically for the PPP program
deployment, which could be at a certain level an impediment to the development progress. The
long-awaited law48/2017 is now enacted and represents a step closer to the global standards

and a response to the expectations of the international players.

The new act is generally in line with current trends and expectations from the international
market, applying the principle of transparency throughout the public tender
process/procurement.

With 18 articles, the law on PPPs establishes the regulatory outline of the contracts that the
government will use to entrust private investors to build and/or manage the equipment and the
infrastructures in quite a few areas, among which electricity, telecommunications, and civil

aviation are expressly included?3.

This law cannot replace the 462 law, since it remains a global law in respect to the well-

structured and detailed electricity law and it may complement it but not replace it.

4.4 Roadmap

4.4.1 The potential benefits and impacts of privatization in the Lebanese energy sector

The electricity sector in Lebanon requires drastic reform of the wider energy sector. To rescue

the power sector, we need an integrated project that consider not only power distribution but

138 World Bank. Number 14, November 2009b. Op.cit.
139 High Council for Privatization and PPP. PPP Law. Retrieved from: http://hcp.gov.Ib/public-private-
partnership/
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also power generation and power transmission, in order to reach the balance between demand

and supply at all times and at a reasonable total cost.

Today, EDL has widely lost the autonomy granted to it by the laws which founded it as a Public
Institution of an Industrial and commercial nature!®®., EDL operates, in effect, as a state
administration, and not as a utility. Whatever the reserved restructuring option may be, the new
organizational law (s) of the sector voiding the previous ones is necessary to clarify the
respective responsibilities of EDL in the sector and the Ministry of Tutelage, to resolve the
contradictions rising between different texts in force, and to guarantee the operational and

financial autonomy of the firm?*4L,

A review of EDL current situation has shown that it lacks the technical knowhow required from
a modern utility, its human resources are depleting at a fast rate, its financial balance is heavily
on the debit side and its expansion requirements are extensive. EDL can no longer survive
without a radical surgical intervention. Privatization may be one of the beneficial solutions if

several conditions were taken into consideration.

4.4.2 The advantages and disadvantages of privatizing EDL

The below table lists the expected advantages and disadvantages of privatization in the
electricity sector. Potential benefits seem to be expected in the Lebanese electric power system

especially that other developing countries reaped positive results.

140 Electricity of Lebanon. Company Profile. Retrieved from: http://www.edl.gov.lb/page.php?pid=30.
141 Abi Said,C. and Baroudi, R. A Case Study On Lebanese Electric Power Sector. (2001).
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Advantages Disadvantages

Reduce Public Debt Employee Transition

QN L VR CRTECES o] WA (o e Relio] [[SW (severance package should be well
debt due to the heavy infrastructure REls[lglLl(=00)]

investment that was required after the civil

war)

Desire to attract long term Less Employment

(New technology, expertise and trained

personnel)

Raise funds New Tariffs

(Capital gain+ taxation + dividends)
Continuous electrification
(Reliability and efficiency —

Ensure performance)

4.4.3 What is to be gained in restructuring and privatizing the electricity sector

When applying a PPP within a clear legal framework several benefits are to be gained and
realized. PPP insures competitiveness, and attract private investment to enable quicker
mobilization of capital to undertake infrastructure projects which also ensures long-term
maintenance of infrastructure assets. It attracts foreign direct investments creating thousands of
jobs, increase revenues and stimulate economic growth. Transfer of risk to the private sector to
incentivize performance and reduce the amount of risk borne by the public sector. Efficiency
gains due to the private sector’s expertise and incentive structures typically built in to PPP
contracts. At the same time preserves the rights of the public sector to monitor, and benefit from

the private expertise.
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This could be translated into the Electricity sector if PPP is applied through a well-defined legal

framework:

Capital Transfer: from GOL (Government of Lebanon) ownership to private ownership.
Risk Transfer: from GOL to the private sector.

Debt Transfer: from GOL to the private sector.

Elimination of Political Interference.

Quality, efficiency and economy of service: from motivation to full motivation driven by

profit and competition.
Insures autonomy and flexibility.

Income generation to GOL.: from subsidy to EDL to income generation from taxes on private

profit.

In implementing a privatization program, a primary principle to remember is that privatization

is an instrument towards productive efficiency and consumer benefit and not an end in itself.

It is an urgent need to have a legal framework that regulates and governs the PPP of the

Lebanese electricity sector as a whole.

4.4.4 Legal Roadmap

As mentioned previously in chapter two of this thesis, law no 462 provided for the unbundling
of the vertically integrated single monopoly sector, at first, into three state owned joint-stock
separate companies, denominated “Privatized companies” (one for generation, a second for
transmission, the third for distribution). Within two years, a maximum of 40 % of the shares of
generation and distribution companies will be sold to private investors, while the transmission
company remains permanently state-owned. At a later stage, the remaining shares owned by
the Lebanese State shall be offered to investors from the private sector. The legal framework
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for privatizing the electricity sector, (law 462) exists but is not applied, until an electricity-

regulatory authority is appointed?,

Generally speaking, a successful privatization requires several ingredients that should all be
met, but the mandatory prerequisite is establishing a National Regulatory Authority for
privatized public utilities such as electricity and this is stated clearly in law 462/2002 where its

implementation is considered crucial.

Main pillar for implementing this law is appointing a National Electricity Regulatory Authority
(NERA) (an independent entity) that shall be in charge of regulating and controlling the

Electricity Sector.

It shall issue licenses for power production and distribution, effective for a period of up to fifty
years, where the transmission of electric power shall remain the responsibility of the

transmission Company EDL, which will remain owned by the Lebanese Government.
The main functions and attributes of the NERA would be:

- Level of Autonomy: regulatory independence is considered a key indicator. To preserve
its autonomy from both government and private sector pressures in order to be effective
in its ability to limit the abuses of monopoly power.

- Scope of responsibility:

» Assure adequate maintenance and sufficient long-term investments to prevent failures
and shortages that happens in electricity. Indeed, it is very important in economies of
scale that substantial long-term investments are required.

» Monitor price increases and service quality, particularly regarding electricity in rural

remote areas, in order to prevent an accentuation of social and economic disparities.

1%2http://hcp.gov.lb/wp-content/uploads/2017/12/Electricity-Law-462-dd-2Sep2002-EN. pdf
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» Investigation of Complaints.
» Monitor customer service and impose penalties if standards are not maintained.
Besides appointing a national regulatory authority other prerequisites should be met for a

successful privatization.

It is important to identify potential political, economic, environmental, legal or social

impediments/pitfalls that may undermine the viability of the project:

- Political stability and will

- Stable financial, economical environmental conditions

- Having well defined technical conditions of the electric sector

- Existence of a mature body of law encouraging and protecting private investments

- Having specific objectives for both EDL and for the GOL

- Requirements for local sourcing and staff retention

- Make choice of model (BOO, BOT etc);

- Establish scope, structure, payment mechanism, etc;

- ldentify suitable regional MENA precedent as a base template for suite of project

agreements;

- Prepare draft suite of project agreements, instructions to bidders, project information

memorandum etc;
- Prepare a draft solid power purchase agreement (PPA);
- Prepare a draft land lease agreement (LLA) and fuel supply agreement (FSA);
- Canvass opinions from likely developers, banks and financial institutions that may wish

to participate in the project financing; and
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- Assist in passing new laws/regulations to facilitate development of the project.

If all these conditions and prerequisites are met, in addition to a well-structured framework that,
if implemented, a successful privatization will gradually lead to increased participation, good

and efficient collaboration between the public and the private sector in owning and managing

the Electricity Sector in Lebanon.
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CONCLUSION

The privatization of EDL as a utility is a complex affair, will be involving three separate
elements, the first is clearly a shift in ownership from the government to private owners; the
second is a corporate restructuring leading to the creation of new companies, the third is a
change in day to day procedures by which EDL operates, involving new competitive

procedures.

Since this industry change has been well “road tested” beneficial and compelling. It is strongly
recommended to move forward with the restructuring or privatization plan for EDL as the
political timetable is “Ripe” and it would tolerate some significant changes in our “Nationalized
Utility”.

Finally, a conclusion for this thesis can be made by quoting the Secretary of State for Energy
in the House of Commons in February 1988 when he has finalized his speech on the British
Governments proposal for the privatization of The Electricity Supply Industry in England and

Wales by saying:

“In framing my proposals for privatization, I have adopted six principles.

» Decisions about the supply of electricity should be driven by the needs of customers.

»  Competition is the best guarantee of the customer’s interest.

» Regulation should be designed to promote competition, oversee prices and protect the
customers’ interest in areas where natural monopoly will remain.

»  Security and safety of supply must be maintained.

»  Customers should be given new rights, not just safeguards.

» All who work in the industry should be offered a direct stake in their future, new career
opportunities and the freedom to manage their commercial affairs without interference from
Government.”43

143 Derek W. Bunn. Evaluating the Effects of Privatizing Electricity. The Journal of the Operational
Research Society, Vol. 45, No. 4 (Apr., 1994), pp. 367- 375.
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